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Prefatory  Note 


A previous  pamphlet  of  the  present  series  contains  the  texts  of  the 
agreements  constituting  the  first  and  second  armed  neutrality  of  1780 
and  of  1800,  and  in  the  prefatory  note  a statement  was  made  that  an 
expression  of  personal  opinion  was  avoided.  It  is,  however,  very  im- 
portant that  the  origin,  nature,  and  effect  of  the  armed  neutrality 
should  be  understood,  and  for  this  purpose  the  views  of  accredited 
American  and  foreign  publicists  dealing  with  this  matter  have  been 
collected  and  issued  in  the  present  pamphlet. 

In  addition  to  the  extracts  contained  herein,  the  reader  will  find  in 
the  Introduction  to  Pamphlet  No.  27  entitled  Official  Documents  bear- 
ing on  the  Armed  Neutrality  of  if8o  and  1800  an  extended  account  of 
the  subject  by  the  distinguished  American  publicist  Doctor  Henry 
Wheaton  taken  from  his  work  on  the  history  of  -the  law  of  nations. 

It  should  be  said,  in  conclusion,  that  the  authors  have  been  chosen, 
not  merely  for  the  value  of  their  contributions,  but  because  they  are 
of  different  nationalities  and  can  be  considered  as  fairly  representative 
of  the  views  of  their  respective  countries,  as  publicists  are  wont  to 
expound  and  to  defend  the  policies  of  their  countries. 

James  Brown  Scott, 

Director  of  the  Division  of  International  Law. 


Washington,  D.  C. 
February  28,  iQif. 
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EXTRACTS  FROM  AMERICAN  AND  FOREIGN  WORKS  ON  INTER- 
NATIONAL LAW  CONCERNING  THE  ARMED  NEUTRALITY  OF 
1780  AND  1800. 

CALVO:  Lc  Droit  International  Theorique  et  Pratique.  Fifth  edition, 

Paris,  1896. 

Carlos  Calvo.  Argentinian  publicist  and  diplomat ; born  in  1824 ; died  in  1906 ; 
member  of  the  Institute  of  International  Law.  M.  Calvo  entered,  at  an  early 
date,  the  consular  service  of  his  country  and  later  was  Argentinian  minister 
at  Berlin  and  Paris.  He  therefore  w&s  familiar  with  the  theory  and  practice 
of  international  law.  Two  of  his  most  important  works  are: 

1.  International  Law  of  Europe  and  America,  Theoretical  and  Practical,  1868, 
2 volumes.  This  work  appeared  in  Spanish,  was  translated  and  expanded  by  the 
learned  author  into  a comprehensive  treatise  on  international  law,  the  fifth  edi- 
tion of  which  appeared  in  1896  in  six  volumes. 

2.  Dictionnaire  dc  Droit  International,  1885,  2 volumes.  This  work  covers  the 
field  of  international  law,  public  and  private,  in  the  form  of  brief  articles,  ar- 
ranged alphabetically  under  appropriate  headings,  and  is  especially  valuable  for 
the  biographical  notices  of  the  various  publicists  who  have  treated  international 
law. 

M.  Calvo  is  regarded  as  the  leading  Spanish  writer  on  international  law,  and 
as  a Latin-American  by  origin  his  various  treatises  have  a peculiar  value  as  a 
statement  of  the  Latin-American  theory  and  practice  as  well  as  the  system  of 
International  law  as  understood  and  applied  in  Europe. 


Volume  IP,  page  414,  § 2498. — The  rule  established  by  the  Con- 
solato  del  Mare  was  not  merely  shaken  at  this  time  by  the  criticisms 
of  publicists  and  by  the  contrary  doctrine  of  the  courts ; it  was  also 
censured  by  most  of  the  conventional  engagements  concluded  between 
France  and  various  nations,  to  such  an  extent  that  during  the  period 
between  1654  and  1780  it  is  found  in  only  fifteen  treaties,  while  thirty- 
six  sanctioned  the  new  principle  : free  ship,  free  merchandise,  and  enemy 
ship,  enemy  merchandise.1 

xSee  especially  the  treaties  concluded  by  France  with  Spain,  November  7,  1659 
[Dumont,  vol.  vi,  part  2,  p.  264;  Savoie,  vol.  ii,  p.  1;  Leonard,  vol.  iv], 
with  Denmark,  February  14,  1663  [Dumont,  vol.  vi,  part  2,  p.  436;  Leonard, 
vol.  v],  with  Portugal,  March  31,  1667  [Dumont,  vol.  vii,  part  1,  p.  17;  Castro, 
vol.  i,  p.  338;  Leonard,  vol.  iv],  with  Sweden,  April  14,  1672  [Dumont,  vol. 
vii,  part  1,  p.  166;  Leonard,  vol.  v],  with  Great  Britain  and  Holland,  April  11, 
1713  [Dumont,  vol.  viii,  part  1,  pp.  345,  377]. 
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§ 24pp. — The  unshakable  constancy  of  the  English  policy  during 
this  period  deserves  attention  from  more  than  one  point  of  view. 

On  the  basis  of  the  maxims  proclaimed  by  Consolato  del  Mare, 
England  permitted  the  perpetration  of  the  most  odious  attacks  against 
the  property  of  the  neutrals,  including  among  the  articles  of  war 
contraband  almost  all  articles  of  licit  commerce  and  went  as  far  as 
to  confiscate  articles  of  food  and  of  clothing.  She  pretended  in  1756 
that  by  adoption,  the  Dutch  vessels  had  been  converted  into  French 
vessels,  that  is  to  say,  into  enemy  vessels,  and  she  condemned  them  to 
confiscation  in  order  to  prevent  the  French  colonies  to  continue  their 
traffic  with  neutrals  and  thus  hope  to  mobilize  the  commerce  of  colonial 
produce.  We  know  that  the  excesses  of  this  engaging  and  covetous 
policy  brought  about  in  1780  the  belated,  yet  generous  attempt  known 
under  the  name  of  first  armed  neutrality.1 

§ 2500. — The  most  characteristic  trait  of  the  historic  period  which 
ends  with  the  last  half  of  the  Eighteenth  Century  is  the  incertitude 
as  to  the  real  limitations  to  the  rights  of  the  neutrals,  the  logical  and 
necessary  consequence  of  the  lack  of  uniformity  in  jurisprudence,  of 
the  absence  of  understanding  between  the  secondary  maritime  Powers 
of  the  European  Continent  in  order  to  protect  themselves  against  the 
Prussians  weighing  on  them,  and  of  the  persistency  of  England  to 
cause  her  maritime  supremacy  to  dominate. 

§ 2501. — The  secret  tendencies  and  the  righteous  resentment  of  the 
principal  courts  of  Europe  were  at  last  brought  to  the  bursting  point 
when  England  seized  in  the  Mediterranean  two  Russian  vessels  loaded 
with  wheat  which  tvere  supposed  to  be  intended  for  Gibraltar. 

Panin,  the  Chancellor  of  the  Russian  Empire,  made  himself  the 
mouthpiece  of  the  general  indignation  and  persuaded  Empress  Cath- 
erine II  to  make  it  publicly  and  solemnly  known  that  she  would  not 
longer  put  up  with  the  obstacles  placed  in  the  way  of  free  neutral 
commerce.  As  a result,  the  Russian  Government  published  on  Feb- 
ruary 28,  1780, 2 the  famous  declaration  containing  the  following  five 
bases : 

1Gessner,  pp.  30,  et  scq.;  Flassan,  Hist.,  vol.  i,  chapter  iii,  p.  194;  Valin,  Com., 
book  iii,  title  9;  Wheaton,  Hist.,  vol.  i,  p.  62;  Wheaton,  Elem.,  part  4,  chapter 
iii,  § 23;  Life  of  Sir  L.  Jcnkinson,  vol.  ii,  p.  720;  Heffter,  § 152;  Marshall,  on 
Insurance,  vol.  i,  p.  425;  Ortolan,  vol.  ii,  p.  100;  Verge,  Precis  de  Martens,  vol. 
ii,  p.  348;  Gessner,  pp  36,  et  seq.;  Wheaton,  Elem.,  vol.  ii,  pp.  149,  et  seq.; 
Heffter,  § 158;  Madison  Examination,  pp.  51,  et  seq.;  Ortolan,  vol.  ii,  pp.  109, 
et  seq.;  Reddie,  Researches,  vol.  i,  pp.  92,  et  seq.;  Bergbohm,  Die  bewaffnete 
Neutralitdt,  1880-1883. 

2Martens,  first  edit.,  vol.  ii,  p.  74;  second  edit.,  vol.  iii,  p.  158. 
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1.  Neutral  vessels  are  permitted  to  sail  from  port  to  port  and  along 
the  coasts  belonging  to  the  belligerent  States,  without  being  detained. 

2.  Enemy  merchandise  is  free  under  neutral  flag,  excepting  war 
contraband. 

3.  To  determine  that  which  is  to  be.  regarded  as  war  contraband, 
Russia  holds  to  Articles  10  and  11  of  her  treaty  with  England,  dated 
June  20,  1766,1  to  which  it  grants  obligator}'  force  with  regard  to  all 
belligerents. 

4.  No  port  shall  be  regarded  as  blockaded  unless  there  be  real  and 
effective  danger  to  entering  it,  that  is  to  say,  it  must  be  surrounded 
by  the  enemy. 

5.  These  principles  shall  serve  as  a rule  in  the  procedures  and  deci- 
sions of  maritime  prize  courts. 

The  same  Government  furthermore  forbids  the  commission  of  hos- 
tile acts  in  the  Baltic  Sea,  to  which  Sea  it  attributed  the  character  of 
a closed  or  internal  sea,  mare  clausum. 

This  declaration  had  hardly  been  formulated  when  Denmark,  July 
9.  1780, 2 Sweden,  August  1,  1780,3  Holland,  January  3,  1781, 4 Prus- 
sia, May  8,  1781, 5 Austria,  October  9,  1781, 6 Portugal,  July  13,  1782, 7 
the  two  Sicilies,  February  10,  1783, s France  and  Spain,  as  well  as  the 
United  States  which  was  at  this  time  at  war  with  Great  Britain,  gave 
their  adhesion  to  it ; all  of  these  Powers  obligated  themselves  to  main- 
tain and  to  respect  the  new  principles  though,  to  uphold  them,  they 
should  be  forced  to  the  recourse  of  arms. 

One  understands  that  principles  such  as  Europe,  stipulated  by  the 
initiative  of  Russia  sought  to  cause  to  prevail  in  practice  and  which  in 
evident  fashion  mark  a new  era  in  modern  maritime  law,  could  not  re- 
ceive the  approval  of  England.  The  St.  James’  ministry  refused  there- 
fore to  join  the  league  of  the  neutrals  declaring  that  it  would  continue 
to  hold  to  the  stipulations,  following  therein  a precise  and  reasonable 


iMartens,  first  edit.,  vol.  i,  p.  141  ; second  edit.,  vol.  i,  p.  390 ; Wenck,  vol.  iii, 
p.  572. 

2Martens,  first  edit.,  vol.  ii,  p.  103 ; vol.  iv,  p.  357 : second  edit.,  vol.  iv,  p.  189. 

3Martens,  first  edit.,  vol.  ii,  p.  110;  second  edit.,  vol.  iii,  p.  198. 

4Martens,  first  edit.,  vol.  ii,  p.  117;  vol.  iv,  p.  375;  second  edit.,  vol.  iii,  p.  215. 

5Martens,  first  edit.,  vol.  ii,  p.  130;  second  edit.,  vol.  iii,  p.  245. 

6Martens,  first  edit.,  vol.  ii,  p.  171 ; second  edit.,  vol.  iii,  p.  257. 

7Martens,  first  edit.,  vol.  ii,  p.  208 ; second  edit.,  vol.  iii,  p.  263 ; Castro,  vol. 

iii,  p.  310. 

8Martens,  first  edit.,  vol.  iii,  p.  274;  second  edit.,  vol.  iii,  p.  267. 
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course,  contained  in  England’s  treaties  of  commerce  and  of  navigation. 
But  once  started,  the  movement  was  not  to  stop  in  the  face  of  this  selfish- 
resistance,  and  England  was  soon  compelled  to  abandon  the  violent 
road  within  which  it  pretended  to  persist  in  disregard  of  the  sacred 
rights  of  neutrality;  she  permitted  the  importation  under  any  flag  of 
merchandise  coming  from  the  East  and  from  the  Antilles,  and  directed 
her  privateers  to  be  more  moderate  in  their  conduct.1 

§ 2502. — After  the  conclusion  of  the  Versailles  peace  of  1783,2  which 
closed  the  War  of  Independence  of  the  United  States,  England,  France 
and  Spain  again  put  into  force  the  stipulations  of  the  Utrecht  Treaties3 
with  regard  to  commerce  and  navigation  of  the  neutrals.  Three  years 
later,  the  treaty  signed  on  September  26,  1786, 4 between  France  and 
the  LTnited  States  sanctioned  the  general  principles  of  armed  neutrality 
in  such  a formal  manner  that  the  English  Government  became  the 
object  in  Parliament  of  vehement  attacks  for  having  accepted  and 
recognized  them.5 

§ 2503. — The  abnormal  conditions  of  the  war  in  the  train  of  the 
French  Revolution  unhappily  brought  about  a return  to  all  the  violence 
and  abuse  which  universal  reprobation  seemed  to  have  forever  put  an 
end  to.  Thus,  the  allied  governments,  in  disregard  of  the  imprescrip- 
tible rights  of  the  neutrals,  arbitrarily  extending  the  list  of  so-called 
articles  of  war  contraband,  opposed  importation  into  France  of  food 
and  merchandise  of  foreign  origin.  On  the  other  hand,  the  National 
Convention,  in  a sense  of  legitimate  defense,  promulgated  May  9, 
1793,  a decree  inhibiting  neutral  vessels,  under  the  penalty  of  confisca- 
tion, from  furnishing  grains  and  food  to  the  enemy,  and  edicted  the 
abrogation  of  the  principle  that  the  flag  protects  merchandise.  The 
Britannic  Government,  secretly  availing  itself  of  this  pretext  to  return 

’Gessner,  pp.  89,  el  scq.;  Wheaton,  Hist.,  vol.  i,  p.  221;  Goertz,  memoirs; 
Galiana,  Dei  doveri;  Lampredi,  Commercio ; Wheaton,  Elem.,  part  4,  chapter  iii, 

§ 23;  Kliiber,  Droit,  §§  .303-305;  Ortolan,  vo!.  ii,  pp.  137,  el  scq.;  Martens,  Precis, 

§ 325 ; Verge,  Precis  dc  Martens,  vol.  ii,  p.  351 ; Bergbohm,  Die  bewaffnete 
N eutralitat , pp.  210,  et  seq. 

2De  Clercq,  vol.  i,  p.  142;  Calvo,  vol.  iv,  p.  296;  Cantillo,  p.  586;  Martens,  first 
edit.,  vol.  ii,  pp.  462,  484;  second  edit.,  vol.  iii,  pp.  519,  541;  State  papers,  vol.  i, 
p.  424. 

3De  Clercq.  vol.  i,  p.  10;  Dumont,  vol.  viii,  part  1,  pp.  345,  351. 

4De  Clercq,  vol.  i,  p.  146;  Martens,  first  edit.,  vol.  ii,  p.  680;  second  edit.,  vol. 
iv,  p.  155 ; State  papers,  vol.  iii,  p.  342. 

•r’Gessner,  pp.  43,  44;  Wheaton,  Elem.,  part  4,  chapter  iii,  § 23;  Wheaton,  Hist., 
vol.  i,  p.  230;  Ortolan,  vol.  ii,  pp.  142,  143;  Verge,  Precis  de  Martens,  vol.  ii,  p. 
354;  Parliamentary  History  of  England,  vol.  xxxvi,  p.  563. 
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to  its  traditional  doctrines  of  1756  published  on  June  8,  1793,1  an 
ordinance  directing  its  privateers  and  warships  to  capture  any  vessel 
attempting  to  force  the  blockade  of  the  French  coasts,  excepting  there- 
from Swedish  and  Danish  vessels,  which  were  only  to  be  seized  in 
case  they  failed  to  observe  the  notification  of  the  blockade  stated  in 
their  ships’  papers.2 

§ 2504. — England’s  allies  endeavored  in  vain  to  justify  these  meas- 
ures as  being  of  only  an  exceptional  and  transitory  nature;  Russia 
refused  to  abide  by  them,  separated  herself  from  England,  from 
Austria,  and  resolutely  laid  down  the  bases  of  maritime  neutrality 
which  the  States  bathed  by  the  Baltic  Sea  proclaimed  in  1800, 3 These 
bases  may  be  summarized  as  follows : 

1.  A neutral  vessel  shall  not  be  considered  as  violating  the  blockade 
and  shall  not  be  subject  to  capture  unless,  after  having  been  warned 
by  the  war-ship  or  the  privateer  of  the  State  which  enforces  the  block- 
ade, it  attempts  to  run  the  blockade  by  force  or  by  ruse. 

Merchant  vessels  sailing  in  convoy  under  the  escort  of  a war-ship  are 
exempt  from,  search,  and  the  statement  of  the  convoying  officer  suffices 
to  prove  that  they  are  not  carrying  war  contraband. 

Even  before  this  new  coalition  had  had  time  to  gain  strength  and 
come  to  an  understanding,  England  declared  war  against  Denmark 
for  having  joined  the  alliance  and  proceeded  to  bombard  Copenhagen; 
the  subsequent  tragic  death  of  Emperor  Paul  I of  Russia  on  March 
23,  1801,  finished  the  dissolution  of  an  alliance  from  which  the  sec- 
ondary states  had  had  right  to  expect  great  advantages  for  the 
security  of  their  commerce. 

§ ^505. — -Profiting  by  the  successes  of  her  marine  against  Denmark, 
England  resumed  the  negotiations  which  she  had  conducted  with 
Russia  for  some  years,  thus  expecting  the  St.  Petersburg  ministry 
not  only  to  dissolve  the  armed  neutrality,  but  also  of  adhering  to  the 
doctrines  proposed  by  the  Britannic  Admiralty.  In  these  hopes  she 
was  particularly  disappointed : as  the  price  for  some  commerce  ad- 

iMartens,  first  edit.,  vol.  v,  p.  264 ; second  edit.,  vol.  v,  p.  596. 

^Ortolan,  vol.  ii,  pp.  144,  et  scq.;  Gessner,  pp.  44,  45;  Wheaton,  Elem.,  pt.  4, 
chapter  iii,  § 23. 

3See  the  conventions  of  Russia  with  Denmark  of  December  16,  1800  [Martens, 
first  edit.,  Supplement , vol.  ii,  p.  399 ; second  edit.,  vol.  vii,  p.  181 ; State  papers, 
vol.  i,  p.  327],  with  Sweden  of  the  same  date  [Martens,  first  edit.,  vol.  vii,  p.  516; 
first  edit.,  Supplement,  vol.  ii,  p.  389;  second  edit.,  vol.  vii,  p.  172]  with  Prussia 
of  December  18,  1800  [Martens,  first  edit.,  Supplement,  vol.  ii,  p.  406;  second 
edit.,  vol.  vii,  p.  188], 
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vantages,  she  was  forced  into  consenting  that  the  Maritime  Convention 
ol  June  17,  1801, 1 should  by  its  Article  3 sanction  the  following  prin- 
ciples : 

1.  Neutral  vessels  may  freely  sail  to  the  ports  and  along  the  coasts 
of  the  belligerent  nations. 

2.  Merchandise  on  board  shall  be  free,  excepting  the  so-called  war 
contraband  and  enemy  property,  merchandise  of  enemy  origin,  but  pur- 
chased and  carried  by  the  neutral  preserving  at  all  events  the 'advan- 
tages accrued  to  the  flag  of  the  latter. 

3.  In  order  to  remove  all  doubt  as  to  the  nature  of  the  objects  which 
constitute  war  contraband,  the  contracting  parties  refer  to  Article  XI 
of  the  Treaty  of  Commerce  concluded  between  themselves  on  Febru- 
ary 21.  1797.’2 

4.  A port  shall  be  regarded  as  blockaded  only  in  case  entrance 
thereto  offers  a real  danger  by  reason  of  the  number  of  wrar-ships 
charged  with  inhibiting  access  thereto. 

5.  Judicial  action  against  neutral  vessels  captured  because  of  estab- 
lished suspicions  or  of  evidently  culpable  facts  shall  be  had  without 
delay,  and  the  mode  of  procedure  shall  be  uniform  and  strictly  legal. 

The  dispositions  which  follow  shall  be  rigorously  imposed  upon  all 
the  States  wishing  to  adhere  to  the  treaty.  The  so  delicate  question  of 
the  visit  of  convoyed  ships  was  resolved  in  these  terms  by  Article  4: 

1.  The  right  of  searching  merchant  vessels  owned  by  the  subjects 
of  one  of  the  two  Powers  and  sailing  under  the  escort  of  a war-ship  of 
their  nation  belongs  exclusively  to  vessels  of  like  rank  of  the  bellig- 
erent State,  and  may  not  be  exercised  by  private  ship  owners  nor  by 
corsairs. 

2.  The  owners  of  vessels  destined  to  sail  in  or  convoy  under  the 
escort  of  a war-ship  shall,  before  receiving  their  nautical  instructions, 
present  to  the  chief  of  the  convoy  their  passports  and  their  sea  cer- 
tificates, in  the  form  established  by  the  treaty. 

3.  When  a convoy  is  made  by  a war-ship  of  the  belligerent  parties, 
the  latter,  unless  the  weather  conditions  upon  the  sea  or  the  vicinity 
in  which  the  encounter  takes  place  prevent  it  from  doing  so,  shall  hold 
itself  beyond  cannon  range  and  send  a longboat  to  the  convoying  ves- 
sel in  order  to  proceed  in  common  accord  to  the  examination  of  the 

1Hertslet,  vol.  i,  p.  208;  Martens,  first  edit.,  Supplement . vol.  ii,  p.  476;  second 
edit.,  vol.  vii,  p.  260. 

2Martens,  first  edit.,  vol.  vi,  p.  722 ; second  edit.,  vol.  vi,  p.  358. 
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papers  and  certificates  declaring  that  the  one  is  authorized  to  escort 
such  or  such  ships  with  such  or  such  cargo  from  port  A to  port  B,  and 
that  the  other  really  belongs  to  the  royal  or  imperial  marine  of  the 
nation  whose  flag  she  flies. 

4.  After  the  regularity  of  the  papers  has  been  recognized,  any  legiti- 
mate suspicion  shall  be  regarded  as  having  been  removed,  in  the  con- 
trary case,  the  chief  of  the  convoy,  after  having  been  invited  thereto 
in  due  form  by  the  belligerent  shall  stop  long  enough  in  order  to  per- 
mit the  belligerent  war-ship  to  proceed  with  the  search  of  the  vessels 
composing  the  convoy. 

5.  If  after  the  examination  of  the  papers,  the  captain  of  the  war- 
ship believes  that  he  has  good  reason  to  detain  one  or  several  of  the 
convoyed  vessels,  he  shall  be  free  to  do  so  by  preliminarily  placing 
the  captain  of  the  crew  at  the  disposal  of  the  chief  of  the  escort,  who 
in  turn  shall  be  entitled  to  place  on  board  the  sequestered  vessels  any 
one  of  his  officers  to  follow  the  procedure  of  the  investigation  which 
it  will  be  necessary  to  perform.  The  captured  vessel  shall  then  be 
conducted  forthwith  to  the  nearest  and  most  convenient  port  of  the 
belligerent  nation  in  order  to  subject  it  to  a regular  examination. 

A last  article,  the  fifth,  forbids  the  chief  of  the  convoy  to  resist  by 
force  the  execution  of  the  acts  prescribed  by  the  commander  of  the 
belligerent  vessel. 

Various  accessory  stipulations  of  this  treaty  sanctioned  under  the 
guaranties  in  the  interests  of  the  neutrals ; one  of  these  in  particular 
states  that  in  case  of  an  ill-founded  detention  or  of  the  violation  of 
the  established  laws,  a proper  indemnity  shall  be  due  the  owners  of 
the  vessel  and  of  the  cargo  in  proportion  to  the  losses  they  shall  have 
sustained. 

In  order  to  forestall  the  abusive  use  of  third  flags.  Article  7 estab- 
lishes that,  in  order  that  a vessel  may  be  regarded  as  legitimately 
belonging  to  the  nation  whose  colors  she  flies,  the  captain  and  half  of 
the  crew  must  be  subjects  of  the  same  nation. 

Finally,  Article  8 declares  applicable  to  all  maritime  rules  under- 
taken bv  the  contracting  parties,  the  principles  of  this  treaty  adhered 
to  bv  Denmark  on  October  23,  1801, 1 and  by  Sweden  on  March  30, 
1802. 2 


rHertslet,  vol.  i,  p.  204;  Martens,  first  edit.,  Supplement,  vol.  iii,  p.  193;  second 
edit.,  vol.  vii,  p.  273. 

2Martens,  first  edit.,  Supplement,  vol.  iii,  p.  196 ; second  edit.,  vol.  vii,  p.  276. 
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§ ~jod. — As  also  seen  from  this  analysis,  it  was  the  purpose  of  the 
Anglo-Russian  Treaty  to  consolidate  through  general  formulas,  the 
rules  established  by  the  two  armed  neutralities  of  1780  and  of  1800 
with  the  traditional  principles  of  the  maritime  law  of  Great  Britain. 
Looked  at  from  this  point  of  view,  it  must  be  acknowledged  that  this 
arrangement  was  only  a compromise  between  two  opposite  elements ; 
it  had,  however,  for  its  final  result  the  partial  abandonment  of  the 
violent  policy  of  the  London  ministry.  The  nations  of  the  North  did 
indeed  consent  to  weaken  in  fact  the  rigor  of  the  doctrine  that  the 
free  vessel  protects  the  cargo  it  bears,  and  to  submit  to  the  right  of 
search  which  they  had  hitherto  opposed;  but  they  obtained  at  the  same 
time  recognition  for  the  principles  of  armed  neutrality  with  regard 
to  effective  blockades  and  to  the  commerce  with  the  colonies  and  along: 
the  coasts  of  the  enemy. 

To  feel  convinced  that  this  was  the  real  meaning  of  the  St.  Peters- 
burg Treaty,  it  will  suffice  to  refer  to  the  discussions  which  took  place 
in  the  House  of  Lords,  at  the  sitting  of  November  12,  1801.  Lord  Gren- 
ville spoke  first  and  declared  that  what  had  been  stipulated  was  in 
manifest  contradiction  with  the  previous  attitude  of  the  ministers  of 
his  Britannic  Majesty,  and  that  the  exaggerated  pretensions  of  the 
Baltic  Powers  had  been  singularly  favored  by  the  weak  and  vacillating 
policy  of  England  during  the  last  years  of  the  war  waged  against  the 
United  States.  According  to  the  same  orator,  the  Government  had 
assumed  a yielding  attitude  whose  tendency  could  not  be  controlled, 
and  gradually  it  had  followed  a course  it  had  not  dared  acknowledge 
one  year  before,  while  on  their  part  the  other  Powers  had  little  by 
little  yielded  of  their  pretensions  which  they  had  maintained  relative 
to  this  question  and  exposed  themselves,  by  following  in  the  footsteps 
of  the  Russian  Government,  to  yield  by  making  first  one  and  then 
another  concession,  to  the  reestablishment  of  the  ancient  maritime  law 
and  to  the  notification  of  conquests  so  laboriously  realized  by  the 
neutrals  during  the  previous  twenty-five  years. 

§ ^507. — The  final  result  was  that  the  treaty  of  June  17,  1801, 1 
proved  unsatisfactory  to  all  of  the  contracting  parties:  to  England 
because  it  interfered  with  her  policy;  to  the  neutrals  because  it  re- 
stricted their  rights ; and  for  this  reason  also  Russia  denounced  the 
treaty  in  the  course  of  the  year  1807  by  proclaiming  again  the  prin- 

iHertslet,  vol.  i,  p.  208;  Martens,  first  edit.,  Supplement,  vol.  ii,  p.  476;  second 
edit.,  vol.  vii,  p.  260. 
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ciples  which  formed  the  basis  of  the  armed  neutrality  of  1801  and  by 
pledging  herself  to  abide  by  it  faithfully  in  the  future.  Thus  freed 
from  its  conventional  engagements,  the  English  Government  reestab- 
lished its  ancient  doctrines  not  only  against  Russia,  but  even  against 
all  the  other  neutral  Powers. 

One  fact  worthy  of  our  notice  is  that  not  a peace  treaty  or  a com- 
mercial treaty  concluded  since  by  England,  either  with  Sweden,  or 
with  Denmark,  contains  the  slightest  stipulation  concerning  the  prin- 
ciples of  maritime  law  in  the  interest  of  the  neutrals  who  had  for  such 
a long  time  roused  the  attention  of  Europe.1 

Volume  IV,  page  ji8,  § 2638. — The  neutral  State  shall  not  merely 
observe  neutrality,  but  even  have  its  situation  respected  by  third  par- 
ties and  to  that  effect  take  all  necessary  measures.  If  need  there  be, 
it  may  equip  land  and  sea  forces  in  order  to  safeguard  its  rights  against 
any  attack  and  to  prevent  the  belligerents  from  entering  its  territory : 
This  is  what  is  termed  armed,  neutrality.  Neutrality,  when  the  State 
which  proclaims  it  is  not  in  position  to  make  it  respected  by  an  even- 
tual recourse  to  armed  force,  is  doubtless  a rather  precarious  guar- 
anty. It  is  therefore  admitted  that  the  neutral  who  does  not  feel  him- 
self strong  enough  to  defend  himself  alone  is  entitled  to  ally  himself 
with  others  to  perfect  an  action  and  help  against  attacks  which  the 
belligerents  might  direct  against  their  common  neutrality,  thus,  at  the 
end  of  the  last  century  and  at  the  beginning  of  the  present  one,  we 
have  seen  the  maritime  Powers  of  the  North  of  Europe  unite  collec- 
tively and  mutually  to  protect  their  rights  against  the  pretensions  of 
England  which  violated  the  independence  and  the  immunities  of  mari- 
time neutrality.2 3 


1Ortolan,  Regies,  vol.  ii,  pp.  153-156;  Cauchy,  vol.  ii,  pp.  339,  et  seq.;  Gessner, 
pp.  44-46;  Wheaton,  Elem.,  pt.  4,  chapter  iii,  §23;  Kluber,  Droit,  §§307,  et  seq.; 

Martens,  Precis,  § 326a ; Cussy,  Phases,  vol.  ii,  pp.  203,  et  seq.;  Verge,  Precis  de 
Martens,  vol.  ii,  p.  355  ; Manning,  pp.  274,  et.  seq. 

3Fiore,  vol.  ii,  p.  369 ; Bluntschli,  §§  748.  778 ; Kluber,  Droit,  § 282 ; Heffter, 
§§  145,  149. 
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HALL:  The  Rights  and  Duties  of  Neutrals.  London,  1874. 

William  Edward  Hall.  British  publicist  and  member  of  the  Institute  of  Inter- 
national Law,  born  in  1835,  died  in  1894.  Mr.  Hall  is  known  in  international  law 
for  his  Rights  and  Duties  of  Neutrals,  1874,  and  especially  for  his  masterly 
Treatise  on  International  Law,  first  published  in  1880. 

The  latter  work  has  run  through  six  editions,  and  has  been  regarded  as  an 
authority — indeed,  a classic — from  the  date  of  its  appearance,  in  1880.  The 
writer’s  national  bias  crops  out  at  times,  and  has  subjected  the  work  to  no  little 
criticism. 


Page  106. — It  was  natural,  however,  that  the  secondary  maritime 
powers  should  in  time  accommodate  their  theories  to  their  interests. 
They  were  not  sure  of  being  able  as  belligerents  to  enforce  a stringent 
rule;  they  were  certain  as  neutrals  to  gain  by  its  relaxation.  Accord- 
ingly, in  1780  Russia  issued  a declaration  of  neutral  rights,  among  the 
provisions  of  which  was  one  limiting  articles  of  contraband  to  muni- 
tions of  war  and  sulphur.  Sweden  and  Denmark  immediately  adhered 
to  the  declaration  of  Russia,  and  with  the  latter  power  formed  the 
league  known  as  the  First  Armed  Neutrality.  Spain,  France,  Holland, 
the  United  States,  Prussia,  and  Austria,  acceded  to  the  alliance  in  the 
course  of  the  following  year.  Finally  it  was  joined  in  1782  by  Por- 
tugal, and  in  1783  by  the  Two  Sicilies. 

It  is  usual  for  foreign  publicists  to  treat  the  formation  of  the  Armed 
Neutrality  as  a generous  effort  to  bridle  the  aggressions  of  England, 
and  as  investing  the  principles  expressed  in  the  Russian  declaration 
with  the  authority  of  such  doctrines  as  are  accepted  by  the  body  of 
civilized  nations.  It  is  unnecessary  to  enter  into  the  motives  which 
actuated  the  Russian  Government;1  but  it  is  impossible  to  admit  that 
the  doctrines  which  it  put  forward  received  any  higher  sanction  at  the 
time  than  such  as  could  be  imparted  by  an  agreement  between  the 
Baltic  powers.  The  accession  of  France,  Spain,  Holland,  and  the 
United  States  was  an  act  of  hostility  directed  against  England,  with 
which  they  were  then  at  war,  and  was  valueless  as  indicating  their 
settled  policy,  and  still  more  valueless  as  manifesting  their  views  of 
existing  international  right.  It  was  the  seizure  by  Spain  of  two  Rus- 
sian vessels  laden  with  wheat  which  was  the  accidental  cause  of  the 

xThe  intrigues  which  led  to  the  issue  of  the  Russian  declaration  are  sketched 
by  Sir  R.  Phillimore,  iii,  Sec.  186 ; see  also  Lord  Stanhope,  History  of  England, 
chap.  lxii. 
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original  declaration,  and  within  a few  months  of  adhering  to  the  league 
France  had  imposed  a treaty  upon  Mecklenburg,  and  Spain  had  issued 
an  Ordinance,  both  of  which  were  in  direct  contradiction  to  parts  of 
the  Declaration.1  The  value  of  Russian  and  Austrian  opinion  in  the 
then  position  of  those  countries  as  maritime  powers  is  absolutely  trivial. 
Whatever  authority  the  principles  of  the  Armed  Neutrality  possess, 
they  have  since  acquired  by  inspiring  to  a certain  but  varying  extent 
the  policy  of  France,  the  United  States,  Russia,  and  the  minor  powers. 

Page  141.- — The  Second  Armed  Neutrality  reasserted  for  a moment 
the  principles  of  1780,  but  one  of  the  articles  of  the  treaty  concluded 
between  England  and  Russia  in  1801,  to  which  Denmark  and  Sweden 
afterwards  acceded,  provided  that  the  property  of  enemies  on  board 
neutral  vessels  should  be  confiscable.  In  1807  Russia  annulled  the 
convention  of  1801,  and  proclaiming  afresh  the  principles  of  the  Armed 
Neutrality,  declared  that  she  would  never  depart  from  them;2  but  in 
1809  an  ukase  was  issued  under  which  “ships  laden  in  part  with  the 
goods  of  the  manufacture  or  produce  of  hostile  countries  were  to  be 
stopped,  and  the  merchandise  confiscated  and  sold  by  auction  for  the 
profit  of  the  crown.  But  if  the  merchandise  aforesaid  compose  more 
than  half  the  cargo,  not  only  the  cargo,  but  the  ship  also  shall  be 
confiscated.”  3 


HEFFTER:  Le  Droit  International  de  I'Europe.  Translated  by  Jules 
Bergson.  Fourth  French  edition,  enlarged  and  annotated  by  F. 
Heinrich  Geffcken.  Berlin,  Paris,  1883. 

August  Wilhelm  Heffter.  German  publicist;  born  1796;  died  1880;  Professor  in 
the  University  of  Berlin ; Member  of  the  Institute  of  International  Law.  His 
well-known  treatise,  entitled  “Das  Europdischc  Volkerrechi  der  Gegenwart  auf 

1 All  the  signataries  to  the  Declaration  of  the  Armed  Neutrality  violated  one 
or  other  of  its  provisions  when  they  were  themselves  next  at  war. 

aOrtolan,  ii.  156. 

3De  Martens,  Recueil,  Supp.  v.  485. 
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den  bisherigcn  Grundlagen,”  appeared  in  1844,  and  was  regarded  immediately 
upon  its  publication  as  a leading,  if  not  the  most  scientific  and  accurate  volume 
devoted  to  international  law.  The  author  had  large  experience  at  the  bar  and 
oti  the  bench  and  was  for  many  years  an  ornament  of  the  University  of  Berlin. 
The  work  has  been  translated  into  various  languages. 


Page  36?,  note  4. — The  principles  contained  in  the  first  declaration 
of  the  Court  of  Russia,  dated  February  28,  1780,  may  be  summed  up 
as  follows : 

( 1 ) Neutral  vessels  may  sail  freely  from  port  to  port  along  the 
coasts  of  the  nations  at  war. 

(2)  Effects  belonging  to  subjects  of  the  said  Powers  at  war  are  free 
on  board  neutral  vessels,  with  the  exception  of  contraband  goods. 

(3)  As  to  the  determination  of  what  is  contraband,  the  Empress 
abides  by  the  provisions  of  Articles  10  and  11  of  her  treaty  of  com- 
merce with  Great  Britain,  extending  the  application  of  these  obliga- 
tions to  all  the  Powers  at  war  (these  articles  limited  the  prohibition  to 
arms  and  munitions  of  war). 

(4)  To  determine  what  constitutes  a blockaded  port,  none  shall  be 
considered  such  except  a port  where  the  attacking  Power  shall  have 
stationed  its  war-ships  sufficiently  near  to  render  access  thereto  dan- 
gerous. 

(5)  These  principles  shall  constitute  the  rule  in  proceedings  and 
judgments  involving  the  legality  of  prizes. 

See  de  Martens,  Rccueil,  vol.  3,  p.  158.  Several  other  provisions 
contained  in  subsequent  treaties  were  added  to  those  mentioned  above. 
The  history  of  the  armed  neutrality  and  its  numerous  vicissitudes  has 
been  very  well  told  by  Kluber,  Droit  des  gens,  §§  303-309;  Wheaton, 
History , p.  223,  311  et  scq.  (I.  358;  II,  83  ed.  2).  See  also  the  writers 
quoted  by  Ivamptz,  § 258.  On  the  stand  taken  by  the  Congress  of  the 
United  States  of  America  with  regard  to  the  question,  see  Trescot, 
The  Diplomacy  of  the  Revolution,  New  York,  1852,  p.  75.  [Geffcken  s 
Note:  The  war  waged  by  England  from  1775-1783  with  its  insurgent 
American  Colonies  had,  by  the  participation  of  France  and  Spain, 
assumed  a general  aspect.  France  and  Holland  maintained  the  prin- 
ciple that  the  flag  covers  the  goods ; but  Spain  and  England  refused  to 
recognize  this  principle.  The  latter  especially  employed  its  prepon- 
derant naval  strength  in  a way  that  worked  great  hardship  to  neutrals. 
At  the  same  time  England  eagerly  sought  an  alliance  with  Russia. 
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According  to  the  memorials  of  Goertz  and  of  Sir  James  Harris  (Lord 
Malmesbury),  the  English  envoy  had  won  Potemkin  over  to  his  side, 
and  their  scheme  was  only  frustrated  by  a clever  stroke  on  the  part  of 
the  Minister  of  Foreign  Affairs,  Count  Panin,  a partisan  of  Frederick 
II,  who  had  been  hostile  to  England  ever  since  that  country  had 
deserted  Prussia  during  the  Seven  Years’  War.  Panin  had  dazzled  the 
eyes  of  the  Empress  with  the  armed  neutrality  league  of  1780  as  a 
movement  in  the  interest  of  civilization,  and  Catherine  did  not  have  a 
very  clear  notion  of  the  scope  of  this  measure,  which  was  really 
directed  against  England.  This  version  is  no  longer  tenable,  in  view  of 
the  recent  publications  of  Ivatchenowsky  (Prize  Law),  of  Mr.  de 
Martens  in  his  commentary  contained  in  the  collection  of  treaties  con- 
cluded by  Russia,  volumes  2 and  3,  and  of  Eichelmann,  Der  Bewaffnete 
N eutralitdtsbund  Russlands  vom  Jahre  1780.  These  works  show  that 
the  league  was  a plan  carefully  thought  out  by  Catherine  and  followed 
from  1778  by  negotiations  with  Denmark  for  the  purpose  of  safe- 
guarding the  rights  of  neutrals.  It  was  Count  Bernstorff,  the  eminent 
Danish  Minister,  who  gave  practical  form  to  the  ideas  of  the  Empress, 
and  the  seizure  of  a Russian  vessel  by  the  Spanish  Government  was 
the  final  blow  which  removed  the  difference  of  opinion  between  Russia 
and  Denmark  with  regard  to  the  measures  to  be  taken.  The  declara- 
tion adopted  by  the  two  Powers  was  submitted  to  Sweden,  the  Nether- 
lands, France,  the  Lmited  States,  Prussia,  and  Austria,  with  a view  to 
their  accession.  It  was  the  first  great  collective  measure  of  maritime 
law,  for  the  States  which  acceded  to  the  Russian  declaration  adopted 
also  its  system  in  their  intercourse  with  each  other,  and  in  spite  of  its 
imperfections,  it  was  a progressive  measure  uniting  neutrals  for  the 
defense  of  their  rights  against  the  arbitrary  action  of  England.  This 
explains  the  cordial  welcome  that  greeted  the  Russian  proposal  and 
assures  it  an  important  place  in  the  history  of  international  law.  There- 
fore if  Catherine  subsequently  asked  Sir  James  Harris,  as  he  relates, 
“But  in  what  way  does  this  neutrality,  or  rather  armed  nullity,  hurt 
you?’’  it  was  merely  a part  of  her  tactics.  Harris's  answer  is  no  less 
interesting.  “In  every  way  that  it  possibly  can,”  said  he.  “It  lays 
down  new  laws  which  protect  the  commerce  of  our  enemies  while  ex- 
posing ours ; it  leaves  them  their  merchant  ships  for  the  transporta- 
tion of  their  troops;  it  tends  to  confuse  our  friends  with  our  enemies. 
We  shall  do  everything  we  can  for  your  ships,  but  Your  Imperial 
Majesty  surely  does  not  intend  by  this  armed  neutrality  that  every 
nation  shall  enjoy  the  same  right.”  On  Catherine’s  refusal  to  aban- 
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don  her  declaration,  England,  in  order  to  win  over  Russia  and  other 
neutral  Powers,  consented  to  make  special  concessions  by  treaty,  but 
refused  to  adhere  to  the  declaration,  although  Fox,  who  had  entered 
the  Ministry  in  1782,  looked  upon  it  with  favor.  On  making  peace 
with  France  in  1783,  England  simply  renewed  the  aforesaid  stipulations 
of  the  treaty  of  Utrecht.  It  refused  a similar  concession  to  Holland, 
which  had  enjoyed  these  rights  since  1634,  as  well  as  to  the  United 
States,  and  thus  succeeded  in  destroying  the  coalition  of  the  signatories 
of  the  declaration,  which  was  gradually  abandoned  by  all  the  Powers 
which  had  adhered  to  it.  On  March  25,  1793,  Russia  even  signed  a 
treaty  with  England,  prohibiting  neutrals  to  give  even  indirect  protec- 
tion to  the  commerce  or  property  of  the  French,  with  whose  country 
they  were  at  war  (Article  4)  Martens,  Rccueil,  vol.  5,  p.  115;  Fox, 
Memorials,  I,  III).  The  Wars  of  the  French  Revolution  in  general 
revived  these  abuses.  The  Allied  Governments  forbade  neutrals  to 
carry  into  France  provisions  and  goods  from  foreign  sources.  The 
Convention  followed  suit  in  its  own  defense,  and  on  March  9,  1793. 
abrogated  the  principle  that  the  flag  covers  the  goods.  In  1794  England 
proclaimed  the  rule  that  neutral  nations  had  the  right  to  carry  merely 
their  own  products,  but  not  those  of  other  countries  (Katchenovsky, 
p.  77,  note  i).  France  replied  to  these  measures  by  declaring  every 
vessel  to  be  lawful  prize  that  was  laden  even  partially  with  goods 
emanating  from  England,  no  matter  who  was  their  owner,  and  drew 
up  a list  of  articles  reputed  to  be  the  products  of  English  factories,  no 
matter  where  they  actually  were  made.  The  Baltic  States,  on  their 
part,  proclaimed  anew  in  1800  the  principles  of  armed  neutrality,  with 
certain  additions.] 


KATCHENOVSKY : Prize  Law:  particularly  with  reference  to  the 
Duties  and  Obligations  of  Belligerents  and  Neutrals.  London, 
1867. 

Dmitrii  Ivanovich  Katchenovsky.  Russian  publicist;  born  in  1827;  died  in 
1872;  professor  of  international  law  at  the  University  of  Kharkov.  Professor 
Katchenovsky  is  well  known  in  the  literary  circles  of  the  Continent  for  the  ex- 
tent and  accuracv  of  his  attainments  and  is  the  author  of  several  learned  and 
interesting  works. 
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Page  61. — In  the  vear  1776  commenced  the  memorable  struggle 
between  England  and  the  United  States  of  America.  Experience 
proves  that  civil  wars  are  particularly  cruel,  and  are  seldom  conducted 
on  any  principle  of  justice  or  international  law.  Consequently,  in 
order  to  remove  all  pretexts  on  the  part  of  the  belligerents  for  the 
oppression  of  commerce,  the  neutral  Powers  hastened  to  publish 
decrees  in  the  same  spirit,  enjoining  their  subjects  under  fear  of  pun- 
ishment to  observe  strict  impartiality  in  that  war.  But  these  measures 
were  to  no  purpose,  as,  amongst  the  belligerents,  France  alone  made 
any  perceptible  modification  in  her  former  practice  about  neutral  trade, 
whilst  Spain  openly  avowed  her  intention  of  acting  towards  the  neu- 
trals in  the  same  way  as  they  allowed  the  English  to  treat  them.  Great 
Britain  returned  to  her  former  system,  and,  taking  advantage  of  the 
internecine  character  of  the  war,  endeavored  wholly  to  suppress  neutral 
commerce.  Regarding  her  enemies  as  rebels,  and  their  allies  as  abet- 
tors of  civil  war.  she  forbade  all  nations  to  have  any  connection  with 
her  former  colonies.  The  English  privateers,  taking  advantage  of  this 
feeling  on  the  part  of  their  government,  and  in  the  hope  of  all  their 
captures  being  condemned  as  prizes,  attacked  every  suspicious  looking 
vessel  they  encountered.  It  must  be  added  that  the  list  of  contraband 
goods  was  considerably  enlarged,  and  the  definition  of  blockade  ren- 
dered still  more  vague  at  that  time.  Marriott,  then  judge  of  the 
Admiralty  Court,  laid  down  the  following  principles  of  maritime  war 
as  immutable:  1.  The  belligerent  has  a right  to  seize  on  board  neutral 
ships  everything  which  might  be  made  use  of  by  the  enemy  for  his 
defense.  2.  Great  Britain,  lving  between  the  German  Sea  and  the 
Atlantic  Ocean,  forms,  by  its  very  position,  a natural  blockade  to  all 
the  ports  of  France  and  Spain.  3.  The  rights  of  neutral  nations  de- 
pend on  the  customs  or  practice  of  the  belligerents:  treaties  are  but 
temporary  privileges,  valid  only  as  long  as  the  Admiralty  Court  finds 
it  convenient  to  make  use  of  them.  The  effect  of  this  prize  practice 
threatened  ruin  to  neutral  commerce,  since  it  was  evident  that  England 
would  allow  no  maritime  law  but  her  own  to  be  enforced.  Happily, 
however,  international  justice  at  that  time  found  powerful  supporters 
in  other  parts  of  Europe;  for,  from  the  year  1780,  Russia  formed 
with  seven  other  Powers  a strong  coalition,  which  checked  the  violence 
of  privateers,  and  secured  the  rights  of  neutrality.1 

iMartens,  Recucil,  vol.  iii,  p.  158.  See  Additional  Note  at  end  of  this  Period, 
p.  70. 
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There  was  no  difficulty  in  the  allies  agreeing  upon  fundamental 
principles  : they  resolved — 

1.  Only  to  permit  the  seizure  of  neutral  vessels  where  the  duties 
of  neutrality  had  been  unquestionably  violated. 

2.  To  require  from  the  belligerents  that  judicial  proceedings  against 
neutrals  should  be  commenced  without  delay,  and  in  accordance  with 
an  uniform,  clear,  and  legal  system. 

3.  In  case  of  neutrals  having  unjustly  suffered,  to  compel  the  bellig- 
erents not  only  to  pay  damages,  but  also  to  make  compensation  for  the 
insult  offered  to  the  neutral  flag,  otherwise  to  have  recourse  to  reprisals. 

4.  To  adopt  these  rules  as  the  principle  of  a future  maritime  code 
( Code  Maritime  Universel) . 

The  armed  neutrality  soon  succeeded  in  its  object,  and  put  an  end 
to  the  irregularities  of  the  Admiralty  Courts.  France,  Spain,  Hol- 
land and  the  United  States  revoked  their  former  decrees,  and  pub- 
lished new  ones  in  conformity  with  the  declaration  of  the  Empress 
Catharine.1  Great  Britain  herself  was  at  last  obliged  to  yield  to  the 
influence  of  this  powerful  coalition,  and  mitigated,  though  not 
avowedly,  the  severity  of  her  prize  laws.2  One  of  the  best  results  of 
the  coalition  was  the  diminution  of  privateers,  according  to  the  testi- 
mony of  a contemporary,  who  says,  “At  the  end  of  the  war  privateer- 
ing had  almost  disappeared,  and  neutral  commerce  flourished  almost 
as  much  as  in  a time  of  profound  peace.”  3 

At  the  conference  of  Versailles,  the  commercial  treaty  of  Utrecht 
was  again  renewed  by  England,  France,  and  Spain;  but  knowing  by 


iThe  French  Government  had  already  in  the  year  1780  directed  their  admiral 
and  privateers  not  to  molest  neutrals,  even  though  apparently  destined  to  enemy’s 
ports,  and  in  no  case  to  capture  them,  unless  they  had  a cargo  of  war  contraband, 
or  were  engaged  in  the  transport  of  English  troops,  or  harbored  Englishmen 
under  a neutral  flag.  Code  dcs  Prises,  ii,  866-868,  875,  886.  Martens,  Recueil, 
vol.  iii,  p.  163.  The  Dutch  decree  of  1781  also  adopts  the  principles  of  the  armed 
neutrality.  (Martens,  Mcrkwiirdige  Falle,  vol.  ii,  p.  313,  Article  42.)  The  same 
may  be  said  of  Spain  and  of  the  United  States  of  America,  whose  decrees  are 
to  be  found  in  Martens,  Recueil,  vol.  iii,  p.  161 ; Wheaton,  Histoire , vol.  i,  p.  367. 

2In  the  years  1781-2,  secret  instructions  were  given  to  the  English  privateers, 
to  the  effect  that  they  should  carefully  abstain  from  collision  with  neutrals. 
With  respect  to  Russian  ships,  England  showed  no  intention  to  enforce  visitation, 
as  we  may  conclude  from  the  letter  of  Lord  Malmesbury  to  Count  Panin  See 
Lord  Malmesbury’s  Diary  and  Correspondence,  London,  1845,  vol.  l,  pp.  232,  319, 
410.  The  cabinet  of  St.  James,  however,  never  formally  recognized  the  armed 
neutrality,  but  made  every  effort  in  its  power  to  dissolve  the  coalition.  Of  the 
English  statesmen  Fox  alone  did  not  agree  with  his  fellow-countrymen,  and  even 
intended  afterwards  to  conclude  with  Holland,  through  the  mediation  of  Russia, 
a treaty  of  peace  on  the  principles  of  1780.  Lord  Malmesbury,  vol.  iv,  pp.  25,  Zo, 
42,  53;  Wheaton,  Histoire,  vol.  i,  pp.  367,  368. 

3See  Dohm,  Denkwiirdigkeiten  meiner  Zeit,  Lemgo,  1815,  S.  153.  See  also 
Busch,  284. 
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experience  that  such  renewals  were  of  little  practical  utility,  and  fear- 
ing that  the  belligerents  would  return  to  their  former  malpractices,  the 
members  of  the  "armed  neutrality”  resolved  to  proceed  with  the  work 
which  had  been  so  successfully  commenced.  Accordingly  the  prin- 
ciples of  1780  were  more  fully  developed,  and  having  been  introduced 
nearly  by  all  the  nations  of  Europe  into  their  commercial  treaties  and 
alliances,  found  support  even  in  America.  In  the  course  of  the  next 
ten  years,  namely,  from  the  peace  of  Versailles  to  the  year  1793,  meas- 
ures were  taken  and  rules  laid  down  in  order  to  reform  the  prize  law 
of  the  belligerents,  and  to  secure  the  independence  of  neutrals  at  sea. 
Reviewing  the  treaties  of  that  time1  w’e  find  in  them  some  important 
clauses  concerning  the  right  of  visitation  ( visite ),  evidence  in  prize 
courts,  and  the  legal  forms  of  proceeding. 

1.  l7isitation.  The  declaration  of  1780  made  no  mention  of  the  right 
of  search,  and  as  long  as  the  “armed  neutrality”  remained  a powerful 
coalition,  privateers  did  not  venture  upon  a search  or  any  other  irreg- 
ular proceedings.  In  order  to  prevent  at  a future  time  a repetition  of 
such  abuses,  the  treaties  (1783-1793)  generally  assume  that  visitation 
ought  to  be  confined  to  the  verification  of  the  papers;  while  search, 
breaking  open  coffers,  interrogating  the  crew , etc.,  are  all  strictly  for- 
bidden to  privateers.  However,  if  on  board  the  ship  there  are  not 
found  any  papers,  the  privateer  may,  with  the  concurrence  or  at  least 
in  the  presence  of  the  owner  or  master,  put  a seal  upon  the  cargo, 
make  an  inventory  of  it,  and  bring  the  ship  into  a port  of  his  own 
country.  Search  then  can  only  be  made  in  the  presence  of  an  officer  of 
the  Admiralty  Court,  and  immediately  before  the  commencement  of 
the  suit.  A neutral  subject,  on  board  of  whose  ship  are  found  con- 
traband goods,  may  deliver  them  up  to  the  privateer,  and  is  entitled  to 
continue  his  voyage  with  the  rest  of  the  cargo  without  molestation.2 
The  declaration  of  1780  is  also  silent  on  the  question,  whether  a ship 
sailing  under  neutral  convov  is  free  from  visitation,  but  shortly  after 
the  establishment  of  the  “armed  neutrality,”  England  and  Sweden 
entered  into  an  angry  discussion  on  that  subject,  whereupon  the  Swed- 
ish Government  addressed  a note  to  that  of  Russia,  to  ask  its  opinion 
upon  the  point,  and  received  for  answer,  that  the  subjecting  of  ships 

JThe  Treaties  of  1783-1793,  in  which  are  developed  and  explained  the  principles 
of  the  “armed  neutrality,”  are  to  be  found  in  the  3rd  and  4th  volumes  of  the 
collection  of  Martens. 

2With  respect  to  the  treaties  of  the  United  States  with  Holland  (1782),  and 
of  Russia  with  Denmark  (1782)  and  Austria  (1785),  see  Martens,  vol.  iii,  pp.  427, 
468 ; iv,  p.  72,  etc.  The  same  principles  are  adopted  in  a treaty  between  France 
and  England  (1786).  Martens,  vol.  iv,  p.  155. 
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under  convoy  to  visitation  would  be  insulting  to  the  national  flag;  and 
that  cruisers  or  privateers  of  the  belligerents  ought  to  be  satisfied  con- 
cerning the  neutral  character  of  the  ship  and  cargo,  with  the  verbal 
information  ox  the  officer  in  command.  This  opinion  of  the  Russian 
court  met  with  general  approbation,  and  being  considered  as  one  of 
the  principles  of  the  “armed  neutrality”  was  inserted  in  almost  all  the 
treaties  of  that  time  from  the  year  1782. 1 

2.  The  evidence  in  prize  cases  is,  according  to  treaties,  the  ship’s 
papers,2  namely,  passport,  and  documents  about  the  nature  and  destina- 
tion of  the  cargo.  As  to  the  ownership  of  the  cargo  the  neutral  is  not 
bound  to  have  documents  relating  to  that,  because  the  property,  even 
of  an  enemy,  is  considered  free  under  a neutral  flag  (frei  Schiff,  frei 
Gut).  The  passport,  which  is  not  usually  given  for  more  than  two 
years,  and  should  be  renewed  on  the  return  of  the  ship  to  its  own 
country,  ought  to  contain  the  name  of  the  ship  and  of  its  owner,  as 
well  as  the  domicile  of  the  master,  which  is  to  be  duly  particularized. 
Prize  courts  formerly  condemned  all  ships  built  in  the  country  of  the 
enemy,  and  purchased  by  neutrals  in  the  time  of  war,  without  admitting 
any  excuse  in  justification.  The  “armed  neutrality”  endeavored  to  put 
an  end  to  this  practice,  though  the  different  governments  did  not  come 
to  an  agreement,  without  a long  discussion  as  to  the  alterations  which 
should  be  introduced  into  the  maritime  law  on  this  subject.  Tlje  points 
in  dispute,  however,  were  at  last  settled,  by  empowering  the  neutral  to 
order  ships  to  be  built'  in  the  country  of  an  enemy  on  his  own  account, 
or  to  purchase  those  already  built,  and  the  belligerent  was  bound  to 
admit,  as  conclusive  proof,  the  bill  of  sale.  To  this  was  added  that  the 
subject  of  an  enemy  who  had  been  naturalized,  or  who  was  employed 
in  the  service  of  a neutral  Power,  should  enjoy  the  rights  of  a neutral.3 

3.  With  respect  to  the  manner  of  conducting  legal  proceedings  in 


■'-Martens,  Merkw.  Fdlle,  vol.  ii,  pp.  35-8.  Here  also  we  may  refer  to  the 
treaties  of  Russia  with  Denmark,  and  of  the  United  States  with  Holland  (1782), 
of  Russia  with  Austria  (1785),  also  with  France,  the  kingdom  of  both  the 
Sicilies  and  Portugal  (1787),  and  of  Prussia  with  the  United  States  of  America. 
Martens,  Recueil,  vol.  iv,  pp.  72,  196,  229,  315. 

2See  particularly  treaties  of  United  States  with  Holland  (1782),  with  Prussia 
(1785),  and  of  England  with  France  (1786). 

3See  treaties  mentioned  in  notes,  pp.  64,  65.  In  the  treaty  between  England 
and  France  (1786)  we  find  the  following  rules  relating  to  Prize  Courts.  “Si 
quelque  navire  marchand  se  trouvait  depourvu  de  ses  lettres  de  mer  ou  de  certifi- 
cat,  il  pourra  etre  examine  par  le  juge  competent,  de  fagon  cependant  que  par 
d’autres  indices  et  documents  il  se  trouve  qu’il  appartienne  veritablement  aux 
sujets  de  l’un  des  dits  souverains,  et  qu’il  ne  contienne  aucune  marchandise 
destinee  pour  l’ennemi,  il  ne  devra  point  etre  confisque  mais  sera  relache  avec  sa 
charge.” 
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prize  cases,  the  treaties  of  1783-93  contained  but  few  rules  ; they  only 
require  that  cases  between  privateers  and  neutrals  should  be  settled 
impartially,  without  delay,  and  in  conformity  with  international  justice. 
Should  the  judgment  be  considered  unjust  or  oppressive,  diplomatic 
agents  are  entitled  to  intervene  in  behalf  of  their  fellow-countrymen, 
and  to  bring  the  case  before  the  Court  of  Appeal.1  A privateer,  having 
captured  a neutral  ship  without  sufficient  grounds,  is  held  liable  to 
damages  to  the  injured  party  ; but  unfortunately  the  amount  of  com- 
pensation is  nowhere  determined  in  treaties ; Holland  and  the  United 
States  alone  have  laid  down  carefully  defined  rules  on  the  subject, 
namely,  that  the  privateers  shall  repay  all  the  legal  expenses,  and  a 
percentage  for  lucrum  cessans  to  the  owner,  and  all  persons  who  may 
suffer  from  the  illegal  capture.2  All  the  above-mentioned  treaties  are 
imbued,  so  to  say,  with  one  and  the  same  spirit,  having  a tendency  to 
lessen  the  cruelties  of  maritime  war,  to  put  an  end  to  the  illegal  plun- 
der of  neutrals  by  privateers,  and  to  mitigate  the  harsh  decrees  of 
prize  courts.  It  is  remarkable  that  the  authors  of  the  “armed  neu- 
trality," even  when  belligerents,  adhered  to  their  principles.  As  an 
instance  we  may  cite  the  ordonnance  of  the  Empress  Catharine  on 
privateers  (1787),  issued  on  the  occasion  of  the  war  with  Turkey, 
which,  being  in  perfect  conformity  with  the  declaration  of  the  Empress 
in  1780,  is,  according  to  the  opinion  of  Hautefeuille,  one  of  the  most 
liberal  decrees  ever  published  bv  a belligerent.  The  Empress  pre- 
scribed to  privateers  the  courtesy  due  to  neutrals,  and  greatly  restricted 
the  right  of  visitation,  confining  it  to  particular  seas.3  Sweden  in  the 

xIn  addition  to  the  treaties  already  cited,  reference  may  be  made  to  that 
between  Denmark  and  Genoa  (1789),  in  which  the  influence  of  the  “armed 
neutrality”  is  apparent.  Martens,  Recueil,  vol.  iv,  p.  438.  Denmark  and  Genoa 
imposed  upon  their  consuls  the  duty  of  defending  neutrals  in  the  prize  court, 
and  appointed  advocates  for  the  same  purpose ; it  was  also  agreed,  when  the 
evidence  of  neutrals  and  captors  was  conflicting,  to  give  the  preference  to  the 
former,  “parceque  l’interet  du  capteur  doit  toujours  rendre  ses  accusations 
suspectes.”  This  remarkable  rule,  however,  does  not  occur  in  other  treaties. 

2By  the  clauses  of  this  treaty  the  rights  of  neutral  merchants  in  the  prize 
courts  are  fully  secured.  Martens  is  perfectly  right  in  observing,  that  neutral 
merchants  can  not  be  considered  as  compensated  by  the  mere  payment  for  the 
cargo  plundered  and  injured,  but  are  also  fully  entitled  to  an  indemnity  for 
what  might  have  been  gained,  if  the  vessel  had  in  due  course  reached  its  place 
of  destination  ( lucrum  cessans).  Essai,  s.  30,  p.  95.  Other  treaties  abrogate 
some  unreasonable  contributions  imposed  on  neutrals,  as,  for  example,  fees  or 
other  duties.  Martens  also  gives  a full  account  of  the  conventions  relating  to 
prize  jurisdiction  of  that  time,  and  of  the  decrees  on  that  subject. 

sMartens,  Recueil,  336.  However  it  is  to  be  observed  that  in  that  war  the 
Greeks,  and  not  native  subjects  of  Russia,  received  letters  of  marque  from  the 
Empress.  In  the  first  war  with  Turkey  (1767-74)  Russia  had  not  recourse  to 
privateering.  Martens,  Recueil,  vol.  ii,  pp.  32,  33 ; Essai_  p.  46,  s.  9. 
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decree  of  1788  also  sanctioned  the  principles  of  the  “armed  neutrality,” 
and  conformed  her  prize  jurisprudence  thereto.1  The  declaration,  how- 
ever, of  the  court  of  St.  Petersburgh,  published  at  the  end  of  the  war 
with  Sweden  (May  6,  1789),  was  much  more  extraordinary,  for 
therein  the  Empress  promised  the  protection  and  the  assistance  of  the 
Russian  fleet  to  the  merchants  of  all  neutral  nations.2  Thus  the  free- 
dom of  neutral  commerce  became  every  year  more  prevalent  in  Europe, 
and  naval  wars  were  greatly  mitigated.  Some  States  found  it  even 
advantageous  to  put  an  end  to  privateering.  The  first  attempt  to  that 
effect  was  made  by  the  United  States  of  America  in  a treaty  with 
Prussia,  in  which  also  the  right  of  seizure  of  war  contraband  was 
modified  into  that  of  preemption  ( droit  dc  preemption) . 3 The  question 
of  the  abolition  of  privateering  was  subsequently  taken  up  by  France.4 
Unfortunately  these  humane  projects  were  not  destined  to  be  carried 
into  effect,  for  in  1793  there  commenced  in  Europe  a long  revolu- 
tionary war,  which  threw  all  international  relations  into  confusion, 
almost  annihilated  the  political  institutions  of  Europe,  and  shook  to  its 
foundation  the  very  idea  of  neutrality. 


] Martens,  Recueil,  vol.  iv,  pp.  394-410.  In  this  decree  Sweden  admitted  the 
immunity  of  the  neutral  flag,  and  exempted  from  visitation  ships  proceeding 
under  neutral  convoy.  Only  in  the  definition  of  war  contraband  does  the  decree 
not  altogether  correspond  with  the  declaration  of  1780;  for  instance,  it  includes 
in  the  list  of  prohibited  goods,  besides  arms  and  ammunition,  money,  but  the 
Swedish  king,  in  consequence  of  a protest  from  several  powers,  subsequently 
revoked  this  decree,  and  returned  to  the  principles  of  the  “armed  neutrality.” 

2Martens,  Rccucil,  vol.  iv,  p.  428. 

3The  treaty  of  1785  was  concluded  by  Franklin,  the  well-known  opponent  of 
privateering.  In  his  opinion,  this  institution  ought  to  be  put  an  end  to  for  the 
good  of  mankind  and  the  maintenance  of  peace.  The  custom  of  plundering 
merchant  ships  is  a remnant  of  piracy,  it  produces  no  benefit  at  all.  At  the 
commencement  of  a war,  indeed,  some  rich  ships  may  fall  into  the  hands  of  the 
captors  and  be  taken  by  surprise,  but  the  enemy  soon  becomes  more  careful 
and  protects  the  commerce  of  his  subjects  by  strong  convoys.  Consequently 
in  the  course  of  war.  as  the  number  of  privateers  increases  so  does  the  value 
of  the  captures  diminish. 

♦In  1792,  the  French  diplomatic  agetjts  were  instructed  to  ascertain  how  far 
foreign  nations  were  inclined  to  abolish  privateering.  Unfortunately  the  political 
circumstances  of  that  time  prevented  any  sympathy  or  confidence  being  placed 
in  the  intentions  of  France.  With  the  exception  of  the  Hanseatic  Towns  (which 
made  no  use  of  privateers)  not  a single  state  of  Europe  responded  to  the  question 
proposed.  See  Biisch,  290,  3;  Ortolan,  Diplomatic  dc  la  Mcr,  vol.  ii,  p.  56, 
Cauchy,  Du  respect  dc  la  propriety  prlvee  sur  Mcr,  annexes,  N.  1-4.  As  to  the 
United  States,  they  answered  the  French  communication  favorably,  though  rather 
in  a vague  manner. 
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Additional  Note  by  the  Author 
Page  (5  ? 

In  a juridical  work  like  the  present,  the  “armed  neutrality"  is  chiefly 
considered  in  its  effects  upon  treaties  and  international  customs ; as  to 
the  political  events  which  led  to  its  foundation  they  are  recorded  by 
some  contemporaries  of  Catharine  II.  It  would  be  long,  and  even  use- 
less, to  enumerate  here  all  the  books  and  pamphlets  which  give  or 
pretend  to  give  information  on  the  origin  of  this  celebrated  league.  As 
the  chief  authorities  upon  the  subject  may  be  cited  the  memoirs  of 
M.  Dohm  (Detikzviird igke itei i meiner  Zeit,  Hannover,  1814-15-18)  ; 
Count  de  Goertz  ( Memoires  sur  la  N eutralite  arinee,  Basle,  1801,  Paris, 
1804),  and  Sir  James  Harris’  (Lord  Malmesbury)  Diary,  London, 
1845. 

These  diplomatists,  though  differing  from  each  other  in  some  details, 
look  upon  the  whole  affair  nearly  in  the  same  light.  According  to  their 
opinion^  the  declaration  of  1780  arose  out  of  a court  intrigue,  aimed  at 
the  influence  of  Prince  Potemkin,  the  great  favorite  of  the  Empress, 
and  had  no  other  object  than  to  ruin  his  political  power.  Catharine 
herself  seemed  to  have  been  almost  an  involuntary  agent  in  the  hands 
of  Count  Panin,  the  minister  of  foreign  affairs,  with  whom  the  scheme 
originated.  The  defense  of  neutral  rights  furnished  this  statesman 
with  a good  pretext  for  overthrowing  his  rival.  By  giving  full  credit 
to  this  testimony,  and  deriving  all  our  information  from  the  same 
source,  it  might  be  supposed  that  the  authors  of  the  “armed  neutrality” 
hardly  knew  what  they  were  about,  and  that  they  only  became  fully 
aware  of  the  importance  of  their  acts  from  subsequent  events,  and  when 
almost  the  whole  of  Europe  had  acceded  to  the  principles  of  1780. 
Now  all  this  story  seems  to  us,  if  not  a pure  invention,  at  least  a great 
misrepresentation  of  the  facts.  The  truth  is  that  the  success  of  the 
Russian  policy  having  excited  great  envy,  the  open  and  secret  enemies 
of  the  “armed  neutrality"  had  recourse  to  every  kind  of  obloquy  and 
literary  abuse,  in  order  to  discredit  it  in  the  eyes  of  the  world.  Conse- 
quently the  most  absurd  rumors,  about  the  authors  of  the  coalition  as 
well  as  their  motives,  were  circulated  abroad,  and  have  been  repeated 
up  to  the  present  time.  However  difficult  it  would  be  to  refute  these 
calumnies  without  access  to  the  state  archives,  where  the  whole  cor- 
respondence relating  to  the  subject  is  deposited,  we  humbly  submit  to 
our  readers  the  following  considerations,  which  are  founded  upon  docu- 
mentary evidence,  or  derived  from  Russian  historians. 

The  first  circumstance  to  be  noticed  is,  that  the  contention  between 
Prince  Potemkin  and  Count  Panin  had  no  such  signification,  with  refer- 
ence to  the  ‘‘armed  neutrality,"  as  foreign  diplomatists  seemed  to 
imagine.  The  principal  question  in  dispute  was  the  English  alliance ; 
in  fact,  the  first  of  these  statesmen  strongly  recommended  his  sovereign 
to  take  part  in  the  American  war;  the  second,  on  the  other  hand, 
advised  her  to  stand  aloof  from  the  great  conflict,  wherein  she  would 
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be  no  gainer,  and  might  lose  the  advantage  of  being  appealed  to  as  an 
impartial  mediator.  As  long  as  the  Empress  hesitated  to  avow  her 
decision  on  the  best  course  to  be  pursued,  the  opportunity  for  a neutral 
league  was  necessarily  delayed.  It  may  be  also  easily  understood  why 
the  cabinet  of  St.  Petersburgh  kept  all  these  proceedings  a secret  from 
the  English  minister,  whose  connections  with  Potemkin  were  probably 
as  well  known  to  Catharine  as  to  the  minister  for  foreign  affairs.  It 
must  not  be  supposed,  however,  that  the  declaration  of  1780  burst  forth 
as  the  feat  of  a skilful  courtier,  devised  to  injure  a rival.  We  have 
every  reason  to  believe  that  this  act  had  been  long  in  preparation,  before 
the  Empress  found  a favorable  opportunity  for  offering  it  to  Europe, 
as  the  most  efficient  measure  against  the  violence  of  belligerents.  Some 
diplomatic  papers  of  that  time,  published  from  the  state  archives  of 
St.  Petersburgh  a few  years  ago  (see  the  Maritime  Magazine,  or  the 
Morskoi  Sbornik  for  1859,  Nos.  9-12),  prove  that  the  seizure  of  Rus- 
sian merchandise  near  Cadiz  by  Spanish  cruisers  was  only  the  last  of 
many  grievances  reported  to  Catharine  by  her  ministry.  From  the  very 
beginning  of  the  war  the  atrocities  of  privateers  induced  the  Russian 
Government  to  take  serious  measures  for  the  protection  of  commerce. 
Thus  in  1778,  when  American  cruisers  made  their  first  appearance  in 
the  northern  seas,  the  Empress  gave  orders  that  a squadron  should  be 
stationed  near  Archangel  to  convoy  English  traders.  Soon  afterwards 
Catharine  represented  to  Denmark  and  Sweden  the  urgent  necessity 
of  common  action  against  cruisers  in  the  Baltic  (Lettres  du  Comte 
Panin  a M.  Sacken,  Charge  d’Affaires  a Copenhague,  16  Aout,  1778, 
et  note  du  Comte  Bernstorff , 28th  Sept.,  1778).  It  is  remarkable,  how- 
ever, that  Count  Panin,  by  recommending  the  Empress  to  declare  in 
London  and  Paris  her  firm  intention  to  close  the  entrance  of  the  north- 
ern sea  to  all  cruisers,  prevented  at  that  time  all  further  proceedings 
against  belligerents,  and  this  declaration  appeared  to  him  quite  suffi- 
cient for  the  purpose.  In  the  confidential  report  addressed  by  the  Count 
to  Catharine,  and  approved  by  her  on  the  22d  Dec.,  1778,  we  observe 
that  his  intentions  were  then  not  so  hostile  to  England  as  Sir  James 
Harris  expected.  The  dangers  of  a breach  with  Great  Britain  are 
therein  set  forth  without  reserve.  The  Russian  minister  submits  to 
his  sovereign  the  future  line  of  conduct  to  be  adopted  towards  bellig- 
erents. In  his  opinion  the  question  of  neutral  rights,  being  very  intri- 
cate, great  moderation  and  circumspection  were  requisite  to  be  used  in 
dealing  with  it.  He  strongly  recommends  that  Russia  should  attend  to 
her  own  interests,  and  avoid  a close  alliance  with  her  Baltic  neighbors 
upon  that  question.  Thus  a cooperation  with  Sweden  appears  to  Count 
Panin  not  desirable  for  many  reasons.  “The  Swedish  policy  of  defend- 
ing neutral  rights,’’  says  he,  “may  cause  us  great  difficulties,  and  involve 
our  government  in  a disastrous  war  with  the  greatest  maritime  Power 
of  Europe.’’  Accordingly,  when  the  cabinet  of  Stockholm  in  1779 
made  the  first  proposals  for  a treaty  to  that  effect,  they  were  declined 
by  C atharine.  In  short,  the  documents  we  have  cited  here  give  us  no 
indication  whatever  that  Count  Panin  was  the  real  author  of  the 
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“armed  neutrality.”  On  the  contrary,  the  spirit  of  the  declaration  of 
1780  seems  not  to  be  in  accordance  with  his  former  views  as  well  as 
with  his  general  conduct  as  minister  for  foreign  affairs.  We  are  more 
inclined  to  think  that  the  new  scheme  of  neutral  policy  was  originally 
devised  by  the  Empress  herself.  The  first  precedent  for  it  she  might 
have  found  in  the  convention  of  1759  mentioned  before.  It  must  be 
added  that  her  various  reading  and  intercourse  with  foreign  diplo- 
matists made  her  better  prepared  to  conduct  the  foreign  affairs  of  Rus- 
sia, according  to  her  own  enlightened  views,  than,  like  some  other  sov- 
ereigns, to  follow  the  advice  of  her  council.  In  fact,  the  political 
talents  and  literary  accomplishments  of  Catharine  are  so  well  known, 
that  they  afford  sufficient  grounds  for  our  adhering  to  that  opinion. 
Many  important  state  papers  were  the  production  of  her  mind  and  pen. 
The  authenticity  of  her  correspondence  with  Voltaire  is  undoubted,  and 
was  never  disputed.  The  same  may  be  said  of  the  “General  Instruction 
for  the  Government  of  the  Empire.”  This  monument  of  the  legisla- 
tive wisdom  of  the  Empress,  having  been  translated  into  foreign  lan- 
guages, is  as  well  known  in  Western  Europe  as  in  Russia.  But  the 
most  improbable  part  of  the  story  about  the  origin  of  the  "armed 
neutrality”  is  that  Catharine  when  signing  the  declaration  did  not  un- 
derstand its  meaning.  W hatever  her  faults  might  have  been,  she  was 
perfectly  able  to  appreciate  the  consequences  of  her  political  acts.  It 
must  not  be  forgotten  that  Sir  James  Harris  puts  into  the  mouth  of  one 
of  his  confidants  the  following  remarks  upon  this  new  plan  for  the 
defense  of  neutral  rights:  “the  declaration  is  the  child  of  the  Empress’ 
own  brain.”  The  five  articles  were  sent  in  the  rough  draft  to  Count 
Panin,  who  made  no  addition  to  the  original:  see  Lord  Malmesbury’s 
Diary,  vol.  i,  p.  266.  The  Count  himself,  who  very  soon  fell  into  dis- 
grace, is  reported  to  have  abjured  all  participation  in  devising  the  prin- 
ciples of  1780.  When  questioned  upon  this  point  he  once  said,  “they 
who  think  that  anybody  suggested  to  the  Empress  the  idea  of  a neu- 
tral league,  or  has  now  power  enough  to  put  it  out  of  her  head,  are 
greatly  mistaken.”  La  Cour  de  Russie,  il  y a cent  ans,  Berlin,  1858,  p. 
253.  All  these  facts  seem  rather  to  corroborate  our  views  than  other- 
wise. However  it  may  be,  we  sincerely  hope  that  the  absurd  fables 
about  a court  intrigue  will  fall  to  the  ground,  as  soon  as  the  historical 
truth,  contained  in  the  diplomatic  documents,  shall  be  fully  brought  to 
light.  May  this  be  done  bv  future  inquiries.  Nothing  but  a careful 
study  of  the  whole  reign  of  Catharine  can  lead  impartial  men  to  safe 
conclusions  upon  the  “armed  neutrality.”  It  will  then  be  easily  admitted 
that  its  origin  is  due  as  much  to  the  natural  course  of  events  as  to  the 
liberal  tendencies  of  the  Russian  Empress,  and  the  philosophical  spirit 
of  her  time. 

Period  IV 
From  1793  to  1815 

The  continental  governments  having,  as  we  have  seen,  agreed  on  the 
fundamental  principles  of  prize  jurisprudence,  had  entertained  the  idea 
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of  drawing  up  a code  of  neutrality ; but  these  intentions,  originating  in 
the  declaration  of  1780,  were  frustrated  by  the  breaking  out  of  the 
French  Revolution.  1 he  political  events  which  occurred  in  France, 
and  afterwards  in  other  countries,  not  only  prevented  the  further  ex- 
tension of  the  “armed  neutrality,”  but  afforded  a pretext  to  the  bellig- 
erents for  resuming  their  former  harsh  proceedings.  Consequently 
international  treaties  having  been  rescinded  in  the  midst  of  the  general 
commotion  of  Western  Europe,  Admiralty  Courts  began  to  oppress 
neutral  merchants  under  the  authority  of  the  severe  instructions  of 
the  belligerents,  and  privateers  not  only  refused  to  acknowledge  the 
immunity  of  the  flag,  but  even  disavowed  the  doctrine  of  the  Consolato 
del ' Mare.  In  vain  the  northern  Powers  endeavored  to  form  a perma- 
nent coalition  for  the  protection  of  their  commerce.  The  league  they 
entered  into  (1800)  only  continued  a few  months,  and  failed  of  attain- 
ing the  success  which  attended  the  first  armed  neutrality  at  the  time  of 
the  American  war.  By  the  treaty  of  St.  Petersburgh  (1801)  the  allies 
even  made  some  concession  to  England,  and  considerably  modified  the 
principles  of  Catharine  II.  In  general,  during  the  French  revolutionary 
wars,  the  power  of  the  neutral  governments  diminished,  and  England 
returned  to  the  system  of  the  Middle  Ages  without  opposition.  At  the 
end  of  the  18th  century  the  decisions  of  Sir  Wm.  Scott  (afterwards 
Lord  Stowell),  supported  by  the  British  navy,  were  enforced  on  neu- 
trals. The  English  Government,  however,  failed  in  attaining  an  absolute 
supremacy  at  sea.  When  Napoleon  established  the  continental  system 
(1806)  Sir  Wm.  Scott  was  obliged  to  give  up  the  rules  of  English 
practice,  which  he  had  invariably  followed  before.  In  the  course  of 
time  the  belligerents,  attacking  one  another  with  retaliatory  measures, 
proceeded  to  the  last  extremities,  and  declared  neutral  commerce  unlaw- 
ful, and  even  criminal  in  their  eyes.  In  this  manner,  the  very  idea  of 
neutrality  was,  so  to  say,  repudiated,  and  privateers  as  well  as  prize 
courts  were  converted  into  instruments  of  commercial  inquisition.  Such 
are  the  final  results  of  this  destructive  period.  In  order  to  define  them 
more  accurately,  we  propose  to  direct  our  attention  to  facts1  and  to  lay 
before  the  reader:  1.  The  successive  modifications  of  the  principles  of 
1780.  2.  The  prize  law  of  England  and  France  under  Sir  Wm.  Scott 

and  Portalis.  3.  The  irregular  character  of  privateering  and  prize 
proceedings  at  the  period  of  the  continental  system. 

’Compare  generally  Comte  de  Garden,  Histone  de  Trades,  vol.  vi,  pp.  301-381  ; 
Wheaton,  Histoire  du  Droit  des  Gens,  vol.  ii,  pp.  13-106. 
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The  decree  of  the  year  1792,  according  to  which  France  renounced 
privateering,  was  not  carried  out.  Having  declared  war  against  Great 
Britain  the  National  Convention  issued  letters  of  marque,  and  accord- 
ingly many  small  vessels  were  dispatched  for  the  purpose  of  plundering 
ships  engaged  in  commerce.  The  former  laws,  however,  respecting 
maritime  prizes,  and  consequently  the  ordonnances  of  the  year  1778,  were 
confirmed,  and  privateers  received  instructions  to  respect  the  immunity 
of  the  flag.1 2  In  the  meantime,  England  not  only  refused  to  adopt  the 
principles  of  the  "armed  neutrality,”  but  skilfully  took  advantage  of 
circumstances,  in  order  to  add  to  the  severity  of  maritime  warfare. 
Observing  that  the  enemy  suffered  for  want  of  provisions,  she  adopted 
wdrat  might  be  called  a system  of  famine  ( systeme  de  famine),  namely, 
entered  into  conventions-  with  the  principal  Powers  of  Europe  in  order 
to  forbid  the  importation  of  corn  and  food  into  the  French  ports,  and 
the  carrying  on  of  any  intercourse  with  France.  To  counteract  these 
measures  the  National  Convention  had  recourse  to  retaliation,  and  by 
the  decree  of  May  9th,  1793,  enjoined  cruisers  and  privateers  to  seize 
neutral  vessels  destined  for  England,  laden  with  corn  or  provisions,  or 
freighted  with  English  merchandise.  By  this  decree  English  property 
was  declared  lawful  prize,  and  even  neutral  cargo,  subject  to  the  right 
of  preemption  ( droit  de  preemption ) on  the  part  of  the  French  Govern- 
ment. These  arbitrary  rules  were  to  remain  in  force  until  the  interested 
Powers  obtained  from  England  a strict  observance  of  the  rights  of 
neutrality.  A few  exceptions  were  made  in  favor  of  Denmark, 
Sweden,  the  United  States  of  America,  and  other  governments  with 
which  France  had  treaties  of  commerce.3 

For  the  purpose  of  meeting  this  ordonnance  of  the  Convention,  Eng- 
land extended  still  further  the  right  of  preemption,  had  recourse  to  a 
stricter  system  of  blockade,  and  gave  to  privateers  such  instructions 
against  neutrals  as  authorized  them  to  stop  with  impunity  all  merchant 
vessels.4 


1See  the  French  ordonnances  respecting  privateers  and  prizes  which  were  pub- 
lished at  this  time.  Martens,  Recueil,  vol.  v,  pp.  376-400;  vi,  pp.  752-776 ; Lebeau, 
Nouveau  Code  des  Prises,  iv.  (Paris,  an  IX.) 

2Martens,  Recueil,  vol.  v.  pp.  439,  473,  483,  487. 

3See  Hautefeuille,  vol.  iii,  pp.  276  et  seq. 

4Martens,  Recueil.  vol.  v,  pp.  596-605.  Besides  the  Orders  in  Council  of  the  8th 
June  and  6th  Nov.  1793,  according  to  which  England  extended  the  right  of  pre- 
emption to  all  neutrals,  and  made  lawful  prize  the  produce  of  French  colonies, 
privateers  received  also  secret  instructions  very  oppressive  to  general  commerce. 
See  Comte  de  Garden,  vol.  vi.  pp.  324,  330. 
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The  Danish  commerce  suffered  particularly  at  this  time.  Up  to  the 
19th  August,  1793,  189  Danish  vessels  had  been  seized,  and  the  com- 
pensation promised  them  for  provisions  was  only  very  reluctantly  paid, 
and  after  much  delay.  In  vain  Count  Bernstorff  attempted,  in  his 
celebrated  memorial,  to  show  to  the  cabinet  of  St.  James,  that  the 
neutral  Powers  had  nothing  to  do  with  the  peculiar  character  of  the 
war,  and  that,  according  to  the  principles  of  independence,  they  ought 
to  enjoy  undisturbed  the  advantages  of  commerce,  in  the  midst  of  the 
conflict.  To  this  the  English  Government  replied  that  France  had 
placed  herself  out  of  the  pale  of  civilization;  that  no  Power  could  be 
considered  neutral  with  reference  to  her ; and  that  all  nations  were 
bound  to  take  part  against  her.1 

Having  exhausted  in  conference  all  power  of  persuasion,  Denmark 
proceeded  to  arm  her  fleet,  and  concluded  with  Sweden  an  alliance  for 
the  protection  of  commerce  (1794). 2 About  the  same  time  the  conduct 
of  England  provoked  the  resentment  of  the  United  States  of  America. 
Jefferson,  the  then  secretary  for  foreign  affairs,  resisted  energetically 
the  violence  of  the  privateers,  and  protested  that  the  sale  of  agricultural 
produce  was  always  considered  free ; that  the  belligerents  were  not 
entitled  to  extend  the  catalogue  of  contraband  on  their  own  authority, 
and  added  that  the  submission  to  that  authority  would  amount  to  the 
surrendering  into  the  hands  of  one  nation  the  commerce  of  the  world. 
Yielding  to  these  remonstrances  England  consented  to  the  appointment 
of  a mixed  commission,  to  examine  the  claims  of  American  subjects 
to  compensation  ; as  to  the  exertions  of  the  United  States  in  favor  of 
the  immunity  of  the  neutral  flag,  they  remained  unsuccessful.  By  the 
treaty  of  1794  both  Powers  reverted  to  the  principles  of  the  Consolato 
del  Mare,  and  extended  the  catalogue  of  contraband  to  some  articles 
ambigui  usus.3 

Having  made  such  concessions  to  the  cabinet  of  St.  James,  the  United 
States  had  no  right  to  expect  that  any  greater  regard  should  be  shown 
to  their  flag  by  the  other  belligerents  ; in  fact,  even  before  the  conclusion 
of  the  treaty  to  which  we  have  alluded,  France  had  complained  that  the 
Americans  permitted  the  English  to  seize  and  condemn  as  lawful  prize 
the  merchandise  of  their  own  subjects ; but  when  the  news  that  the 
treaty  of  1794  was  signed  reached  Paris,  the  French  Government  im- 

’See  the  diplomatic  papers  on  this  subject  in  Martens’  Causes  Celcbrcs,  vol.  ii, 
pp.  333-63 ; Recueil,  vol.  v.  pp.  569,  593. 

2Martens,  Re  cue'll,  vol.  v,  p.  606. 

3Ibid.  640;  Wheaton,  Historic,  vol.  ii,  pp.  39-47. 
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mediately  had  recourse  to  reprisals,  and  adopted  on  their  side  towards 
the  Americans  the  principles  of  the  Consolato  del  Mare  ( Decree,  March 
2,  1796).  In  justification  of  which  measures  the  Directory  alleged  the 
following  reasons  1.  According  to  the  treaty  of  1778,  between  France 
and  the  United  States,  it  was  laid  down  that  all  privileges  granted  by 
one  of  the  contracting  parties  in  favor  of  a third  Power  should  belong 
to  the  other  party.  2.  That  it  would  be  unreasonable  to  expect  them  to 
observe  the  immunity  of  the  flag  with  respect  to  those  nations  who 
renounce  it  of  their  own  accord.  After  this  decree  the  cabinet  of 
Washington  lost  no  time  in  breaking  off  commercial  relations  with 
France.1 

Thus  the  example  of  one  belligerent  acted  upon  the  other,  and  the  old 
system  of  the  Consolato  del  Mare  took  the  place  of  more  liberal  princi- 
ples of  neutral  commerce.  The  obstinacv  of  the  belligerents  increased 
every  year,  and  to  all  the  terrors  of  unbridled  privateering  was  added 
oppressive  procedure  in  the  prize  courts.  While  Marriott,  in  England, 
was  inclined  to  support  all  the  abuses  of  belligerents,2  the  French 
Government  referred  cases,  relating  to  maritime  prizes,  to  the  ordinary 
courts  of  law;  and  even  conferred  a prize  jurisdiction  on  their  consuls 
in  neutral  ports.  The  partiality  of  these  new  judges  reached  its  greatest 
height  at  the  end  of  the  18th  century;  they  called  upon  neutral  ships 
to  produce  all  papers  required  by  the  French  regulations,  without  paying 
any  attention  to  the  difference  of  European  laws  in  that  respect,  and 
considered  every  ship,  which  had  once  belonged  to  the  enemy,  lawful 
prize,  though  she  had  afterwards  been  transferred  to  a neutral  by  a 
regular  bill  of  sale.3 

iWheaton,  Histnire,  vol.  ii,  pp.  50,  51  ; Martens,  Recueil,  vol.  vii,  p.  376. 
Friendly  intercourse  between  France  and  the  United  States  was  reestablished 
by  the  Morfontaine  Treaty  in  the  year  1800.  Martens,  Recueil , vol.  vii,  p.  484. 
By  this  convention  both  parties  reverted  to  the  former  liberal  principles  of 
neutrality,  and  the  immunity  of  the  neutral  flag  was  again  acknowledged. 

2This  judge  was  the  great  opponent  of  neutral  commerce;  he  did  not  consider 
the  English  customs  sufficiently  severe  in  checking  it,  and  laid  down  in  the 
year  1794  an  extraordinary  rule,  according  to  which  neutral  nations  were  only 
permitted  to  carry  their  own  produce,  and  not  that  of  other  countries.  Jacobsen, 
Seerecht,  i,  preface.  Marriott  defended  this  arbitrary  limitation  of  trade  with 
the  enemy,  on  the  principles  of  the  Navigation  Act,  which  was  then  adopted  by 
many  states  in  imitation  of  England. 

3Several  French  jurists  then,  and  afterwards  some  members  of  the  Directory 
itself,  protested  against  this  unusual  change  introduced  into  prize  practice 
(Lebeau,  vol.  iv,  pp.  345,  403-415.)  Portalis  justly  says,  “C’etait  une  grande  erreur 
d’avoir  attribue  la  connaissance  des  prises  aux  tribunaux  ordinaires.  Quand  il 
s’agit  de  la  justice  des  nations  entre  elles ; quand  il  s’agit  des  droits  de  la  guerre 
et  de  leur  execution ; quand  il  faut  peser  les  traites,  decider  si  une  nation  est 
amie  ou  neutre,  on  est  etonne  sans  doute  de  voir  intervenir  une  autre  autorite 
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In  the  year  1798  the  Directory  published  two  new  decrees,  un- 
precedented in  history ; one  of  them  shortened  prize  proceedings  to  such 
a degree  that  there  was  not  time  enough  for  neutrals  to  bring  forward 
their  evidence ; the  other  introduced  a rule,  whereby  the  character  of  the 
ship  was  to  be  determined  by  the  cargo,  that  is,  it  declared  lawful  prize 
all  neutral  ships  in  which  were  found  any  article  of  English  manufac- 
ture.1 By  the  introduction  of  these  decrees,  international  trade  ceased 
to  have  free  course;  visitation  degenerated  into  abusive  search,  and 
privateers  became  pirates.  In  answer  to  the  question  of  neutral  mer- 
chants, what  was  to  be  considered  war  contraband?  the  French  pri- 
vateers replied,  “all  that  is  worth  seizing’’  ( tout  ce  qui  vaut  la  peine 
d'etre  pris ). 

It  appears,  then,  that  the  principles  of  the  “armed  neutrality”  were 
abandoned  during  these  revolutionary  wars.  In  fact,  the  United  States 
of  America,  on  the  conclusion  of  a new  treaty  with  Prussia  in  the  year 
1799,  even  proposed  to  abolish  the  immunity  of  the  flag;  or,  at  least,  to 
postpone  its  acknowledgment  to  a more  favorable  time.2  Only  Den- 
mark and  Sweden  adhered  to  the  traditions  of  their  policy,  and,  in  order 
to  protect  their  commerce,  resumed  the  practice  of  making  use  of 
convoy.  This  proceeding  was  resisted  on  the  part  of  Great  Britain, 
and,  in  a short  time,  produced  a violent  collision.3  Both  the  neutral 
powers  were  already  on  the  point  of  yielding  to  the  English  Govern- 
ment, when  they  found  an  energetic  supporter  in  the  Emperor  Paul  I. 
Having  been  disgusted  with  the  violent  conduct  of  the  belligerents, 
he  published,  August  16,  1800,  a declaration  for  the  purpose  of  re- 

que  celle  du  gouvernement.”  According  to  the  custom  of  all  governments  prize 
jurisdiction  belongs  to  special  courts,  established  for  the  purpose.  Pritchard, 
Digest,  vol.  iii,  pp.  163,  412 ; Wildman,  Institutes,  vol.  ii,  pp.  163,  361.  The 
appointment  of  prize  judges  in  neutral  ports  was  also  an  anomaly  contrary  to 
international  law;  besides,  the  consuls,  to  whom  the  Directory  gave  jurisdiction 
in  these  cases,  were,  according  to  Busch,  often  part  owners  of  the  privateering 
vessels,  and  were  consequently  interested  in  the  condemnation  of  the  neutral 
merchant.  Busch,  Das  Bestreben  der  Volker,  S.  393. 

iSee  Comte  de  Garden,  vol.  vi,  r>p.  335-337 : Robinson,  vi.  Coll.  33,  not.; 
Busch,  332-336,  394-411  ; Jacobsen,  Scerccht,  69;  Martens,  Recueil,  vol.  vi,  p.  398. 
In  a very  short  time  after  the  publication  of  these  decrees  there  were  confiscated 
more  than  300  neutral  vessels,  so  that  merchants  did  not  dare  to  undertake 
a voyage,  excepting  under  the  protection  of  convoy. 

-Wheaton,  Hisioirc,  vol.  ii,  pp.  55-76;  Martens,  Supplement,  vol.  ii,  pp.  227. 
However  the  right  of  preemption  of  war  contraband  was  confirmed  in  the  new 
treaty.  It  includes,  also  some  liberal  interpretations  of  prize  law.  See  articles 
14,  16,  21,  23. 

sMartens,  Erziihl,  vol.  i,  pp.  299,  302;  ii,  pp.  39-58;  Wheaton,  Histoire,  vol. 
ii,  pp.  76-83. 
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establishing  an  armed  neutrality;  and,  finding  Denmark,  Sweden  and 
Prussia  favorable  to  his  views,  signed,  in  conjunction  with  them,  on 
the  4/16  December,  1800,  the  memorable  convention,  in  which,  in  addi- 
tion to  the  principles  of  the  Empress  Catharine  II,  there  were  laid 
down  the  following  rules,  as  being  in  conformity  with  international  law. 

1.  Blockade  is  only  reputed  to  be  broken  by  neutrals  when,  disregard- 
ing the  warning  of  the  belligerent,  they  enter  the  blockaded  port  by 
force  or  fraud.  2.  Neutrals  under  convoy  are  free  from  visitation  ; the 
declaration  of  the  officer  in  command  of  the  convoy  to  be  considered 
sufficient. 1 

Unfortunately  the  second  armed  neutrality  was  not  so  successful  as 
might  have  been  expected.  The  northern  coalition  did  not  last  long, 
and  was  put  an  end  to  by  the  bombardment  of  Copenhagen  and  the 
death  of  the  Emperor  Paul.2 

On  the  succession  of  Alexander  I to  the  throne  of  Russia  new  pros- 
pects of  peace  opened  to  the  world.  He  proposed  to  the  cabinet  of  St. 
James  to  hold  a conference,  which  should  lay  down  the  fundamental 
principles  of  neutral  commerce ; he  also  promised  to  invite  the  Danish 
and  Swedish  Governments  to  accede  to  them,  and,  in  fact,  on  the  5/17 
Tune,  1801,  there  was  signed  between  Russia  and  England  a new  conven  - 
tion, in  which  both  parties  made  some  important  mutual  concessions ; 
the  greater  part  however  of  the  regulations  of  the  armed  neutrality,  such 
as  the  definition  of  war  contraband  and  the  free  access  of  neutral 
merchants  to  the  ports  of  the  belligerent,  remained  unaltered.  With 
respect  to  colonial  trade,  European  merchants  were  placed  on  an  equal 
footing  with  the  subjects  of  the  United  States  of  America,  that  is, 
obtained  the  right  to  import  from  the  enemy’s  colonies  goods  for  their 
own  use.  But  the  change  in  the  definition  of  blockade,  though  de- 
pendent on  one  word  (or  instead  of  and),  seemed  to  be  more  important.® 

iFor  the  acts  relating  to  the  second  armed  neutrality,  see  Martens,  Supplement, 
vol.  ii,  pp.  344-486 ; and  Baron  Carl  Martens,  Nouvelles  Causes  celebrcs,  Leipzig 
1843,  vol.  ii,  pp.  176-272 ; see  also  Miloutine,  Hist,  of  War  of  1799,  a work  of  the 
present  Russian  secretary  of  war  at  St.  Petersburgh,  published  in  the  Russian 
language.  He  also  enters  into  the  history  of  the  second  armed  neutrality. 

2Of  treaties  concluded  under  the  second  armed  neutrality  we  can  only  refer 
to  that  between  Russia  and  Sweden,  1st  March,  1801.  Martens,  Supplement, 
vol.  ii,  p.  307. 

3Lord  Grenville  himself  says  in  his  speech  that  in  the  armed  neutrality  it 
was  required  that  blockading  ships  should  be  in  sufficient  number,  “and  stand 
near  the  port;”  on  the  contrary,  in  the  convention  of  1801  this  and  was  changed 
into  or.  Lord  Grenville  seems  to  attach  much  importance  to  this  alteration,  and 
to  the  manner  in  which  the  treaty  was  drawn  up.  V.  Subst.  of  Speech,  Nov.  12, 
1801,  p.  82-3,  Lond.  1802. 
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Ships  under  convoy  were  only  exempted  from  the  visitation  of  priva- 
teers. The  principle  that  the  flag  covers  the  cargo  (le  pavilion  couvre 
la  cargaison ) was  also  rescinded  on  the  condition  that  enemy  produce 
and  manufactures  ( merchandises  du  cru  oh  de  fabriqiie  de  I’ennemi), 
purchased  by  neutral  subjects  and  laden  as  their  own  property,  should 
be  free.  As  additional  articles  to  the  convention  some  clauses  relating 
to  irregularities  and  defects  in  prize  practice  were  introduced.  1.  The 
contracting  parties  gave  diplomatic  agents  the  right  of  protesting 
against  unjust  decisions,  and  of  bringing  the  case  before  the  highest 
Court  of  Appeal.  2.  Without  the  consent  of  the  Admiralty  judge  it 
was  forbidden  to  unlade  and  sell  the  property  in  dispute  prior  to  its 
being  adjudged  lawful  prize.  3.  If  a ship  were  arrested  without  suffi- 
cient cause  it  was  stipulated  that  for  every  day’s  delay  compensation 
should  be  paid  by  the  privateer.1 

In  the  following  year  the  St.  Petersburg  convention  was  after  some 
hesitation  accepted  by  Sweden  and  Denmark,  but  they  gained  little 
advantage  by  this  vacillating  policy,  as  Great  Britain  paid  no  attention 
to  the  observance  of  the  provisos  she  had  entered  into,  and  finding  the 
convention  too  unfavorable  to  her  interests  used  every  effort  to  interpret 
it  according  to  her  own  views.2  Sweden  soon  afterwards,  yielding  to 
the  demands  of  the  cabinet  of  St.  James,  signed  a new  convention  with 
England  in  1803,  wherein  the  catalogue  of  war  contraband  was  con- 
siderably enlarged.3 

Whe  convention  of  1801  is  inserted  in  Martens. 

2See  a curious  pamphlet  by  Jacobsen,  “Vcrsuch  eincs  Commentars  zu  den 
Russischen  Beschwerden  iiber  die  Beeintrachtigung  des  Russischen  Handels  durch 
England Altoona,  1808.  In  illustration  of  the  manner  in  which  England 
interpreted  the  convention  of  1801,  we  quote  from  this  work  the  following  facts. 
When  the  members  of  the  opposition,  Lords  Grenville  and  Howick,  observed  in 
parliament  that  the  convention  abandoned  the  colonial  and  coasting  trade  to 
neutrals,  the  minister,  Lord  Sidmouth,  answered,  that  this  was  not  evident  from 
the  words  of  the  treaty,  and  that  the  contracting  parties  might  enter  into  a new 
arrangement  about  it.  As  little  foundation  was  there  for  the  statement  of  the 
English  ministry,  that  the  neutral  powers  had  shown  their  confidence  in  the 
impartiality  of  the  British  Admiralty  Court,  by  declining  to  insist  upon  any 
conditions  in  favor  of  their  own  subjects;  this  is  indeed  refuted  by  the  supple- 
mentary articles  of  the  treaty.  Sir  William  Scott  also  asserted  that  the  conven- 
tion was  only  applicable  to  Russian  ships,  and  not  to  Russian  produce  found  on 
board  neutral  ships.  In  that  case  he  followed  the  precedents  of  English  practice; 
according  to  this  interpretation,  hemp,  masts  and  some  other  articles,  which 
according  to  the  treaty  were  not  reputed  to  be  contraband,  were  pronounced  by 
the  English  judge  to  be  lawful  prize,  and  that  even  in  those  cases  in  which 
the  legality  of  the  neutral  commerce  did  not  admit  of  doubt.  Complaints  were 
also  made  of  delay  in  the  proceedings,  and  that  cases  which  might  have  been 
disposed  of  in  six  months  were  protracted  by  the  court  for  two  or  three  years. 

3Martens,  Supplement,  vol.  iii,  p.  525. 
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KLEEN  : Lois  et  Usages  de  la  Neutralite.  Paris,  1898. 

i 

Rikard  Kleen.  Scandinavian  publicist;  born  in  1841;  studied  at  the  University 
of  Upsala;  attache  of  the  ministry  of  justice  in  1863;  attache  of  the  legation  of 
Sweden  and  Norway  at  Turin,  and  later  at  Florence;  chief  of  division  of  min- 
istry of  foreign  affairs  at  Stockholm;  secretary  of  legation  at  Vienna;  member 
of  the  Institute  of  International  Law;  member  of  the  International  Sanitary 
Conference  at  Vienna.  His  publications  include  Droit  natural  (Naturrdtt) , 
5 volumes,  1883-5,  Sur  la  corJrebande  de  guerre  ( Om  Krigskontraband) , 1 
volume,  1888,  and  Lois  sur  la  neutralite  (Neutraliretens  Lagar) , 2 volumes, 
1889-91. 


Volume  I,  page  20. — In  reference  to  the  question  of  neutrality  the 
year  1780  ushered  in  a new  era  which  may  be  regarded  as  the  close 
of  the  reign  of  the  Consolato  del  Mare.  It  was  a period  of  transition 
to  the  new  maritime  law  introduced  by  the  Paris  Congress  of  1856. 
This  period  is  characterized  by  the  endeavors  of  the  States  at  peace 
to  put  an  end  to  the  uncertainty  regarding  the  rights  and  the  duties 
of  neutrals,  to  fill  in  the  gaps  of  the  regulation  of  these  rights  and 
duties  and  to  form  a union  for  the  purpose  of  opposing  the  arbitrary 
way  in  which  the  greatest  maritime  Power  was  treating  the  neutral 
nations.  It  was  at  this  time  that  there  manifested  itself  that  remark- 
able movement  against  the  oppression  of  a despotic  marine,  a move- 
ment whose  initiative  was  due  to  the  alliance  of  the  Northern  Powers, 
but  which  was  also  strongly  supported  by  the  insurrection  of  the  great 
transatlantic  colonies  against  British  domination.  The  American  war 
of  independence  was  a struggle  like  unto  that  of  the  Baltic  countries 
against  their  common  oppressor.  The  colonies  were  forced,  by  reason 
of  the  identity  of  interest  and  feelings,  to  take  sides  with  the  neutrals 
against  England. 

During  the  North  American  war  of  independence,  discontent  awak- 
ened by  the  exacting  pretensions  of  the  great  maritime  Powers,  burst 
out  at  last,  and  the  general  sentiments  of  insecurity  produced  a violent 
reaction.  The  less  powerful  States  realized  that  they  had  to  form  a 
union,  and  to  be  the  better  able  to  oppose  abuses,  the  first  condition 
was  to  reach  an  understanding  with  regard  to  the  essential  points 
As  a result  there  was  formed  in  1780  the  famous  so-called  “Armed 
Neutrality”  between  Russia,  Sweden  and  Denmark,  whose  object  it 
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was  not  merely  to  determine  the  just  and  reasonable  principles  of 
neutrality  and  to  rally  round  them  all  other  governments,  but  to  defend 
also  by  armed  force  any  attack  upon  their  rights. 

The  Russian  Government  which  was  joined  in  this  force  by  the 
Scandinavian  States,  formulated  the  new  rules.  These  rules  were  part 
of  a declaration  which  on  February  28,  1780,  was  transmitted  by  the 
St.  Petersburg  ministry,  in  the  first  place  to  the  great  western  mari- 
time Powers,  England,  France  and  Spain,  and  later  to  the  rest.  The 
following  five  points  appeared  therein  as  the  future  principles  of 
neutrality : 

1.  Neutral  vessels  may  freely  navigate  from  port  to  port  and  along 
the  coasts  belonging  to  the  belligerent  States  without  being  detained 
on  their  course ; 

2.  Enemy  merchandise  is  free  under  the  neutral  flag,  excepting  war 
contraband : 

3.  To  determine  what  shall  be  regarded  as  war  contraband,  refer- 
ence is  made  to  articles  10  and  11  of  the  treaty  concluded  on  June  20, 
1766,  between  Russia  and  England,  which  treaty  shall  have  obligatory 
force  with  regard  to  all  the  belligerents.1 

4.  No  port  shall  be  regarded  as  blockaded  so  long  as  there  is 
no  real  and  effective  danger  in  entering  the  same,  that  is  to  say,  so 
long  as  it  is  not  surrounded,  by  the  Power  which  pretends  to 
forbid  entrance  to  it,  by  means  of  stationary  and  sufficiently  nearby 
vessels.2 

5.  These  principles  are  to  serve  as  rules  in  the  procedures  and  deci- 
sions of  the  Prize  Tribunals.3 

As  may  be  judged  from  this,  the  declaration  does  not  in  its  inte- 
grality and  in  clear  terms  establish  the  principles  set  down  in  the 
Utrecht  treaty  that  the  quality  of  the  vessel  determines  the  quality  of 
the  cargo.  To  the  second  proposition  that  “enemy  merchandise  is 
free  under  neutral  flag”  there  is  not  joined  the  correlative  disposition 
that  “neutral  merchandise  is  seizable  under  enemy  flag.”  This  was 

iThe  contraband  articles  specified  in  this  treaty  are  almost  all  (excepting 
saltpeter,  sulphur  saddles  and  bridles)  of  such  ,a  nature  as  fits  them  specially 
tc  war  use.  The  list  marks  therefore  a step  in  advance.  It  was  furthermore 
agreed  that  when  a neutral  vessel  was  transporting  such  articles,  such  quantity 
of  war  ammunition  as  was  deemed  necessary  for  the  needs  of  the  vessel  itself 
should  be  regarded  as  free  and  exempt  from  confiscation. 

2This  rule  was  a protest  against  fictitious  blockades. 

3An  additional  article  declares  that  the  Baltic  Sea  was  to  be  regarded  as 
closed  waters  within  which  acts  of  hostility  were  forbidden. 


EXTRACTS  FROM  WORKS  ON  INTERNATIONAL  LAW 


33 


also  the  first  time  when  the  said  two  propositions  which  had  hitherto 
been  usually  joined,  were  no  longer  found  side  by  side.  On  the  other 
hand,  as  nothing  expresses  the  intention  of  separating  them,  it  was 
concluded  that  the  armed  neutrality  probably  meant  purely  and  simply 
to  renew  the  Utrecht  principle  in  this  regard.  There  is  no  lack  of 
good  reasons  in  support  of  this  interpretation.  It  is  a fact  that  in  the 
time  when  the  armed  neutrality  was  established,  the  general  practice 
on  the  seas  was  to  leave  property  free  when  under  the  neutral  flag,  with 
the  reservation  of  the  right  to  seize  in  the  contrary  case  neutral  prop- 
erty under  enemy  flag.  But,  if  it  had  been  the  intention  of  doing  away 
with  this  last  mentioned  right,  though  its  presumed  condition  was 
given  form  of  law,  mere  reflection  would  have  required  an  explicit 
stipulation  upon  this  point.  Moreover,  peace  treaties  and  other  re- 
markable conventions  that  have  been  concluded  since  1780  contain 
anew  the  two  propositions  side  by  side,  in  exact  conformity  with  the 
Utrecht  rule. 

The  declaration  was  transmitted  to  the  neutral  governments  with  the 
invitation  that  they  adhere  thereto.  This  was  done  successively  apart 
from  Sweden  and  Denmark  which  belonged  to  the  original  alliance — 
by  Holland,  Prussia,  Austria,  Portugal,  the  Two  Sicilies,  and  lastly  by 
France,  Spain  and  the  United  States  of  America.  The  contracting 
powers  have  all  accepted  the  principles  of  armed  neutrality  with  the 
obligation  not  merely  to  observe  and  respect  these  principles,  but  also 
to  equip  and  maintain  a fleet  to  uphold  and  defend  them  by  acting  in 
concert  and  in  common. 

Furthermore,  within  this  more  enlarged  league,  Russia  and  Den- 
mark form  together  a more  intimate  union  under  the  name  of  “Allies 
of  the  armed  neutrality.”  These  three  Powers  agreed  to  defend  their 
cause  in  common  and  jointly,  so  that  an  attack  directed  against  any 
one  of  them  through  some  violation  of  the  right  of  neutrals  would 
bring  simultaneously  the  other  two  to  its  defense. 

As  could  be  foreseen,  England  alone  refused  her  adhesion  to  this 
act  which  was  intended  to  open  up  a new  phase  in  the  regulation  of 
neutrality  by  establishing  principles  that  should  gradually  decrease  the 
exclusive  domination  of  the  greatest  maritime  power.  The  British 
ministry  explained  its  refusal  on  the  ground  of  political  maxims  which 
it  had  hitherto  constantly  followed,  and  upon  its  conventions  which,  as 
regards  treatment  on  the  seas  on  the  part  of  the  British  marine,  granted 
to  certain  privileged  States  immunities  which  the  other  States  did  not 
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enjoy.  And  to  these  latter  England  would  for  nothing  in  the  world 
concede  the  advantage  that  the  neutral  flag  should  protect  enemy 
property. 

England  alone  was  however  not  capable  of  halting  the  current  of 
ideas  of  a neutrality  more  in  conformity  with  right,  ideas  upheld  by 
many  other  nations  and  even  by  the  new  opinion  which  already  began 
to  appear  everywhere  on  the  horizon.  The  modern  spirit  demanded 
an  international,  a distributive  and  equal  justice  for  all  the  States,  and 
simplicity,  frankness,  and  clarity  in  the  laws.  The  principles  proposed 
by  the  armed  neutrality  had  no  other  object  in  view  than  that  of  sub- 
stituting fixed  rules  in  the  place  of  the  monetary  arbitrariness,  an 
objective  justice  in  the  place  of  the  whim  of  the  stronger,  the  precepts 
of  natural  law  in  the  place  of  the  shrewdness  of  an  ambitious  policy, 
and  at  least  a relative  security  for  peaceful  navigation  in  the  place  of 
maritime  brigandage.  In  the  presence  of  these  irrefutable  facts,  and 
in  the  face  of  the  unity  and  harmony  between  the  States  favorable  to 
this  reform,  the  British  Government,  while  avoiding  a real  adhesion 
thereto,  was  nevertheless  compelled  to  practise  a little  more  moderation 
in  the  application  of  its  former  rigorous  usages.  It  protested  in  vague 
terms,  especially  against  the  maxim  ‘‘the  flag  protects  the  merchan- 
dise.” But  it  made  more  than  one  exception  in  its  favor;  it  issued 
instructions  to  its  cruisers  enjoining  them  to  proceed  with  greater 
prudence  toward  the  neutrals,  and  to  the  latter  it  opened  the  commerce 
with  the  Mediterranean. 

The  principles  of  the  “armed  neutrality”  acquired  in  this  manner,  if 
not  an  exclusive  and  absolute,  at  least  a decisive,  influence  over  the 
interpretation  of  the  rights  and  duties  of  neutrals  during  the  following 
period  which  extended  up  to  the  time  of  the  Crimean  war.  Not  all, 
of  course,  had  been  gained  by  the  Declaration  of  1780.  It  provided 
no  protection  for  neutral  property  under  the  enemy  flag  and  did  not 
restrict  the  right  of  search.  But  it  put  an  end  to  a state  of  incertitude, 
of  insecurity,  and  of  confusion  which,  for  lack  of  precise  laws  accepted 
by  the  majority  of  the  States,  had  controlled  ever  since  the  time  of  the 
Consolato  del  Mare.  Every  nation  had  followed  its  own  special  rule, 
according  to  the  intention  of  the  moment : not  any  rule  had  been  estab- 
lished on  juridical  bases  as  a result  of  serious  negotiations  between  a 
considerable  number  of  governments.  Though  incomplete  and  defec- 
tive, the  principles  of  the  “armed  neutrality”  were  at  least  formulated 
in  an  exact  manner  and  had  been  recognized  and  adopted  by  almost 
all  the  powers  of  Europe  and  of  America.  Faithfully  they  expressed 
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the  reasons  of  an  international  conscience;  the  motive  forces  back  of 
them  were  peace  and  justice.  And  lastly,  they  restricted  the  preten- 
sions of  a single  Power  of  exercising  a universal  dictatorship  unaccom- 
panied by  legal  sanction  and  exclusively  based  upon  might.  The  accord 
and  harmony  between  the  other  States,  their  understanding  officially 
declared  and  clearly  expressed,  their  demands  based  upon  equity  and 
humanity  presented  a reassuring  guarantee  theretofore  unknown.  It 
is  true  that  its  application  could  only  be  of  a restricted  kind  in  view 
of  the  fact  that  no  serious  conflict  arising  from  the  divergence  of 
views  between  England  and  the  States  of  the  League  gave  to  the  latter, 
during  the  period  in  question,  the  opportunity  of  setting  forth  the 
practical  consequences  of  the  Declaration.  The  great  significance  of 
the  diplomatic  act  of  the  year  1780  is  rather  to  be  found  in  the  fact 
that  it  constitutes  a principle  and  sets  forth  the  expression  of  a new 
and  more  enlightened  spirit.  Attention  had  been  attracted  to  the  need 
of  a more  effective  general  protection  of  the  right  of  neutrality,  and 
also  to  the  powerful  aid  which  the  reformation  of  this  right  could  find 
in  the  public  opinion  of  the  civilized  world,  because  almost  all  the 
nations  had  shown  themselves  ready  to  defend  more  energetically  than 
ever  before  the  interests  of  the  neutrals.  After  this  solemn  and  collect- 
ive declaration  it  was  felt  everywhere  that  soon  there  would  rule  a better 
legislation  over  the  conditions  in  the  countries  not  engaged  in  war 
while  war  was  being  waged  elsewhere,  and  that  the  world  was  on  the 
eve  of  a new  and  more  liberal  solution  of  the  so  important  questions 
of  the  protection  of  the  neutrals  against  the  encroachments  of  the 
belligerents.  The  time  of  the  great  reformation  in  the  matter  of  neu- 
trality may  therefore  be  regarded  as  having  begun  with  the  declaration 
of  1780,  even  though  the  reform  itself  was  to  await  for  some  time  its 
subsequent  development,  and  though  it  had  to  suffer  from  the  interrup- 
tions brought  about  as  the  result  of  abnormal  circumstances. 

One  of  these  interruptions,  the  most  deplorable  and  the  most  violent 
which  threw  Europe  once  more  into  a state  of  anarchy  which  one 
had  been  entitled  to  believe  had  long  since  disappeared,  was  the  result 
of  the  wars  of  the  great  revolution  which  broke  out  soon  afterward. 
The  violations  of  the  law  of  neutrality  and  the  abuses  of  the  laws  of 
war  reached  then  such  a stage  that  it  would  hardly  have  been  possible 
to  maintain  the  modest  reform  which  had  been  introduced,  and  even 
less  to  continue  to  develop  the  same.  France  and  England  surpassed 
one  another  in  reactionary  manifestoes  addressed  to  the  rest  of  Europe 
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concerning  the  situation  of  the  neutrals,  and  the  arbitrary  decrees  of 
the  belligerents  reduced  these  to  a state  of  almost  illimited  dependency. 
Each  of  the  two  western  rivals  claimed  the  right  to  close  the  entire 
continent  to  its  adversary.  The  principles  not  only  of  armed  neutrality, 
but  of  almost  the  entire  law  of  neutrality  hitherto  known  and  accepted, 
were  disregarded  and  trampled  underfoot.  One  of  the  first  conse- 
quences of  this  violent  reaction  was  the  fact  that  England  could  again 
apply  her  antiquated  principles  and  compel  the  weaker  States  to  tolerate 
them,  as  long  as  they  were  not  prevented  in  this  by  the  terrorism  from 
the  opposite  side.  The  rule  that  the  flag  protects  the  merchandise  was 
in  fact  abolished  and  as  the  neutrals  could  no  longer  act  in  common 
accord, — some  being  dominated  by  the  conqueror,  and  others  hesitating 
as  to  the  decision  they  should  take  in  the  face  of  such  overwhelming 
evidence,  while  still  others  were  compelled  to  conclude  treaties  with 
England  in  order  to  be  able  to  resist  the  threats  of  France, — the  bond 
which  had  held  together  the  members  of  the  league  of  1780  was 
broken,  and  the  union  which  had  made  for  the  unity  and  the  success 
of  other  reformatory  labors  was  sundered.  They  deserted,  one  after 
the  other,  or  they  avoided  coming  to  a decision,  at  all  events,  they  did 
not  endeavor  to  realize  their  promise  to  “defend  the  right  of  the  neu- 
trals by  armed  force.’’ 

Even  at  the  last  moment,  when  war  broke  out  between  revolutionary 
France  and  the  Allied  Powers,  the  Scandinavian  States  tried  to 
strengthen  the  bonds  by  uniting  on  the  basis  of  the  compact  of  1780. 
But  Russia  failed  in  this  instance  for  she  felt  compelled  to  accede 
to  the  coalition  of  which  England  was  the  soul.  And  in  fear  of  divid- 
ing the  forces  that  were  to  be  opposed  to  France,  the  other  members 
of  the  league  of  1780  dared  not  stand  apart  from  England.  Every 
legal  scruple  was  put  aside  in  the  presence  of  the  pretended  political 
necessity  of  crushing,  or  at  least  of  throwing  back  Republican  France, 
which  was  regarded  as  dangerous  for  the  peace  of  Europe.  It  soon 
became  a fashionable  tactic  in  the  policy  of  sea  dictatorship  to  excuse 
every  violation  of  the  right  of  neutrals  with  the  pretext  that  at  any 
price,  even  at  the  price  of  justice  and  of  equity  in  international  rela- 
tions, it  was  necessary  to  prevent  the  domination  of  the  French  Re- 
public. On  the  other  hand,  the  French  Republic  put  forth  analogous 
pretexts  to  checkmate  Britannic  preponderance  through  violations  of 
the  law  of  neutrality. 
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Even  at  the  time  of  the  national  Convention,  the  leading  powers 
of  the  coalition,  especially  England,  had  tried  to  force  the  Scandinavian 
States  to  adopt  with  regard  to  France  a procedure  similar  to  others, 
and  to  prevent  their  commerce  with  French  ports.  They  forbade  the 
neutrals  to  transport  thither,  not  only  articles  of  war  contraband,  but 
even  articles  of  prime  necessity,  such  as  wheat,  food  and  other  like 
produce.  English  privateers  seized  the  vessels  which  carried  on  the 
transportation  of  such  articles  to  France.  Fictitious  blockades  were 
declared,  and  vessels  which  did  not  observe  them  were  captured.  Those 
vessels  bringing  produce  from  the  French  colonies  were  likewise  de- 
clared legitimate  prize.  Further  than  that,  and  independently  of  its 
nationality  and  cargo,  England  declared  legitimate  prize  any  vessel 
sailing  to  or  from  a French  port.  France,  on  the  other  hand,  threatened 
by  famine,  resorted  to  violent  reprisals.  In  1793  she  repudiated  the 
principles  of  1780  by  reestablishing  the  ancient  prize  rules  which  had 
pi  evaded  before  the  reign  of  Louis  XY.  In  virtue  of  the  decrees  of  the 
national  Convention  French  privateers  captured  not  only  enemy  prop- 
erty under  the  neutral  flag,  but  even  any  vessel  transporting  merchan- 
dise to  England  manufactured  by  or  belonging  to  the  enemy,  or  neces- 
saries of  life  belonging  to  neutrals  but  destined  for  the  enemy.  Accord- 
ing to  a law  of  1798,  the  neutral  vessel  was  not  to  be  treated  according 
to  the  flag  she  flew  but  according  to  her  cargo,  and  in  consequence  was 
to  be  captured  if  she  transported  enemy  property,  and  thus  especially 
any  object  coming  from  England  or  from  the  English  colonies  was 
to  be  regarded  as  enemy  property. 

Fortunately,  these  reciprocal  violations  of  the  law  of  neutrality 
lasted  not  longer  than  the  burst  of  passions  loosened  by  the  wars  of 
the  Revolution,  a proof,  moreover,  that  the  oppressed  law  had  never 
ceased  to  enjoy  a certain  degree  of  respect  within  the  innermost  of  the 
consciences  and  that  these  continued  to  uphold  the  fundamental  princi- 
ples, in  spite  of  the  abuses  and  of  the  accidental  transgressions  of  this 
time  in  almost  the  whole  of  Europe  is  found  in  the  fact  that  since  the 
encroachments  upon  the  rights  of  the  neutrals  began  under  the  national 
Convention,  the  Allied  Powers  deemed  it  necessary  to  lay  before  the 
neutral  states  which  still  insisted  upon  their  rights,  such  as  the  United 
States  of  America,  and  the  Scandinavian  States  in  Europe,  excuses 
with  regard  to  the  irregularities  that  had  been  commended,  by  alleging 
“the  exceptional  situation”  created  by  the  events  which  took  place  in 
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France  and  which  were  of  an  essential  transitory  nature.  England 
went  so  far  as  to  mitigate  some  of  her  measures  of  violence,  by  incur- 
ring exceptional  immunities  to  certain  neutral  states  which  desired  to 
remain  at  peace.1 

1 he  compact  of  1780  was  broken  and  its  principles  no  longer  ob- 
served, since  Russia  had  become  the  ally  of  England  and  in  consequence 
had  been  compelled  to  abandon  the  new  laws,  so  embarrassing  to  a 
maritime  supremacy.  Hence,  when  a few  years  later,  the  Russian 
Government  again  separated  from  England  and  her  allies,  and  recov- 
ered its  freedom  of  action,  its  first  thought  was  to  reconstruct  the 
armed  neutrality.  The  alliance  between  Russia,  Sweden  and  Denmark 
was  therefore  renewed  in  December  16,  1800,  in  the  name  of  “second 
armed  neutrality” ; and  Prussia  adhered  to  it.  They  returned  to  the 
principles  of  1780.  These  principles  were  not  merely  reestablished 
but  considerably  extended  and  increased  in  a liberal  and  equitable  sense. 
To  the  five  points  of  the  first  armed  neutrality,  the  following  two  were 
added : 

1.  A neutral  vessel  is  not  guilty  of  violating  the  blockade  until  it  has 
been  warned  by  a war-ship  or  by  a corsair  of  the  blockading  Power 
and  it  attempts  nevertheless  to  run  the  blockade  either  by  ruse  or  bv 
force. 

2.  When  neutral  merchant  ships  are  escorted  by  a neutral  warship, 
they  may  not  be  searched,  and  the  declaration  of  the  officer  in  command 
of  the  convoy  that  there  is  no  war  contraband  on  board  shall  be  deemed 
sufficient. 

The  British  ministry  neglected  no  effort  to  break  this  new  bond  of 
neutrality,  or  at  least  to  annul  its  consequences,  and  it  was  successful. 
After  long  negotiations,  it  again  brought  about  the  separation  of 
Russia  from  her  allies;  and  on  June  17,  1801,  it  concluded  with  the 
St.  Petersburg  ministry  a convention  by  which  the  Russian  Govern- 
ment again  abandoned  the  essential  and  most  important  principles  of 
the  compacts  of  1780  and  1800,  especially  the  one  in  virtue  of  which 
the  neutral  flag  was  to  protect  the  enemy  merchandise,  but  England 
was  also  forced  to  make  some  concessions ; so  that  the  armed  neutral- 
ity, without  which  these  concessions  could  not  have  been  obtained,  has 
not  been  wholly  unfruitful.  Forsaken  by  Russia  the  Scandinavian 
States  remained  isolated  and  no  longer  able  to  maintain  their  resistance, 

1 Instructions  issued  in  1793  to  English  cruisers  forbid  the  latter  to  seize 
Scandinavian  vessels  for  violations  of  the  blockade,  unless  in  spite  of  the 
warning  given  them,  they  had  again  tried  to  enter  the  blockaded  region. 
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they  felt  compelled  to  accede  to  the  Anglo-Russian  Convention  ( 1801— 
1802).  Prussia  alone  absolutely  refused  her  aid  ro  these  recantation 
principles  solemnly  published.  But  England  made  wide  use  of  her 
triumph  to  induce  several  other  States,  one  after  another,  to  conclude 
with  her  special  conventions  on  the  basis  of  the  principles  of  1801, 
which  principles,  in  consequence,  became  soon  afterwards  predominant. 
It  may  be  said  that  they  have  been  the  law  of  a large  part  of  Europe 
during  the  first  half  of  our  century,  that  is  to  say,  in  a general  way 
for  England  and  for  those  which  had  contracted  with  her,  but  also 
for  other  states  during  a certain  period  and  as  long  as  they  did  not 
depart  therefrom,  until  at  the  time  of  the  Crimean  war,  the  legislation 
upon  this  matter  was  again  enlarged.  The  rules  of  1801  deserve  there- 
fore a mention,  although  secondary  in  importance  beside  those  of  1780. 
They  may  be  summarized  in  the  following  articles : 

1.  Neutral  vessels  may  freely  sail  to  the  ports  and  along  the  coasts 
of  the  belligerent  nations. 

2.  Merchandise  on  board  these  vessels  is  free  excepting  the  so-called 
war  contraband,  and  merchandise  belonging  to  the  enemy ; merchan- 
dise of  enemy  origin  but  purchased  and  transported  by  a neutral  must 
in  all  cases  enjoy  the  benefits  acquired  by  the  neutral  flag. 

3.  To  remove  all  doubt  as  to  the  nature  of  articles  which  constitute 
war  contraband,  the  contracting  parties  refer  to  the  treaty  of  commerce 
concluded  between  them  on  February  21,  1797.1 

4.  A port  is  regarded  as  blockaded  only  in  case  its  entrance  offers 
real  danger  by  reason  of  the  number  of  warships  directed  to  inhibit 
access  to  it. 

5.  Legal  action  against  neutral  vessels  seized  because  of  founded 
suspicions  or  of  evidently  guilty  acts  must  be  taken  without  delay,  and 
the  mode  of  procedure  of  this  action  shall  be  uniform  and  strictly  legal. 

Regarding  the  search  of  convoyed  vessels,  the  stipulations  of  the 
convention  may  be  summed  up  as  follows : 

1.  The  right  of  searching  merchant  ships,  owned  by  subjects  of  one 
of  the  contracting  powers  and  sailing  under  the  escort  of  a war  vessel 
of  their  nation,  belongs  exclusively  to  the  vessels  of  like  rank  of  the 
belligerent  State  and  may  not  be  exercised  by  corsairs. 

1 According  to  this  treaty  articles  of  contraband  were  approximately  limited  to 
those  which  had  been  specified  in  the  previous  treaty  between  the  same  parties  of 
June  20,  1766 — see  above,  page  21 — , that  is  to  say,  few  exceptions  to  those  articles 
especially  adapted  to  war  uses.  This  point  constitutes  therefore  a concession  of 
the  neutrals. 
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2.  Owners  of  vessels  intending  to  sail  in  convoy  under  the  escort 
of  a war  vessel  must,  before  being  given  their  ship's  papers,  present 
their  passports  and  their  sea  certificates  in  the  form  determined  by  the 
treaty  to  the  chief  of  the  convoy. 

3.  When  a convoy  is  met  by  a war  vessel  of  the  belligerent  parties, 
the  latter,  unless  weather  conditions  or  circumstances  prevent,  must 
hold  herself  beyond  cannon  range  and  send  a longboat  to  the  convoying 
vessel  to  proceed  in  common  to  the  examination  of  the  papers  and 
certificates  showing  that  the  one  is  authorized  to  escort  such  or  such 
other  vessels  with  this  or  that  cargo  from  port  A to  port  B,  and  that 
the  other  really  belongs  to  the  royal  (imperial)  marine  of  the  nation 
whose  flag  she  flies. 

4.  Once  the  regularity  of  the  papers  is  established,  any  legitimate 
suspicion  must  be  regarded  as  removed.  In  the  contrary  case,  and 
after  having  been  properly  and  duly  requested  thereto  by  the  belliger- 
ent, the  chief  of  the  convoy  must  stop  long  enough  to  permit  searching 
the  convoyed  vessels. 

If  after  examination  of  the  documents  the  searcher  believes  that 
he  has  good  reasons  to  detain  one  or  several  convoyed  vessels,  article 
5 authorizes  him  to  hand  the  captain  and  crew  to  the  chief  of  the  escort 
who,  on  his  part,  may  put  on  board  the  detained  vessels  an  officer  to 
assist  in  the  investigation,  which  must  take  place,  without  delay,  in 
the  nearest  port  of  the  belligerent,  in  the  presence  of  the  seized  vessel. 
Article  6 forbids  the  chief  of  the  convoy  to  oppose  by  force  of  arms 
any  acts  ordered  by  the  belligerent  commander.  If,  on  the  other  hand, 
the  latter  abuses  the  power  thus  conferred  upon  him,  or  detains  a 
vessel  without  sufficient  reason,  the  offended  owners  of  the  vessel  or 
cargo  must  be  indemnified. 

As  appears  from  this  summary,  the  1801  Convention,  which  evidently 
sought  to  conciliate  England’s  pretensions  and  the  needs  of  the  union 
of  the  North,  deviated  widely  from  the  principles  of  the  second  armed 
neutrality ; and  England’s  pretensions  won  the  day  on  all  principal 
matters.  According  to  the  convention  enemy  property  under  neutral 
flag  could  again  be  captured.  A violation  of  the  blockade  made  it  no 
longer  a condition  that  the  line  he  passed  through  ruse  or  through  force 
after  previous  warning  had  been  given  by  a vessel  of  the  blockading 
Power  of  the  state  of  blockade  in  the  very  place  of  the  operation — a 
condition  which  would  have  guaranteed  an  effective  blockade ; nor  was 
the  fixed  stationing  of  the  blockading  vessels  prescribed.  Finally,  the 
search  of  convoyed  merchant  ships  was  permitted.  Now,  these  three 
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points  which  had  been  the  main  matter  of  England’s  pretensions  and 
because  of  which  England  had  protested  against  the  treaty  of  the 
armed  neutrality,  constitute  so  many  retrograde  steps  in  the  regulation 
of  the  rights  of  neutrals : and  they  carried  with  them  the  abrogation  of 
the  essentials  of  the  liberal  principles  proclaimed  by  the  league  of 
1780-1800,  to  wit:  The  inviolability  of  the  neutral  flag,  the  effective 
quality  of  blockades,  and  the  abolition  of  the  search  of  convoys. 

On  the  other  hand,  the  convention  of  1801  contained,  no  doubt, 
besides  these  restrictions,  various  other  provisions  favorable  to  neutral- 
ity. It  stipulated  explicitly  the  freedom  of  traffic  between  the  open 
parts  of  a belligerent  and  a neutral,  and  removed  the  unjust  prohibitions 
to  any  commerce  with  the  enemy  which  were  so  frequently  decreed 
during  the  wars  of  the  Revolution.  It  also  limited  in  a reasonable  way 
the  idea  of  war  contraband.  And  finally,  to  make  the  blockade  legal, 
it  required  a certain  number  of  war  vessels  which,  though  the  number 
thereof  was  left  to  the  subjective  appreciation  of  the  belligerents,  was 
nevertheless  calculated  to  exclude  purely  fictitious  blockades.  In  princi- 
ple the  latter  were  at  least  disapproved  of. 

Thanks  to  these  rather  liberal  provisions,  the  convention  might  have 
been  regarded  as  a slight  step  in  advance  toward  the  development  of 
neutrality,  if  it  had  been  loyally  executed  and  scrupulously  applied.  It 
was  certainly  the  first  international  act  of  general  interest  through 
which  England  modified  somewhat  her  ancient  pretentions  of  dictator- 
ship without  any  regard  whatever  for  the  opinions  of  the  other  nations. 
For  the  first  time,  the  British  Government  made  important  concessions 
to  the  neutrals ; she  bound  herself  by  explicitly  clear  conventional  dis- 
positions and  to  a certain  degree  broke  with  her  traditional  system, 
followed  by  all  her  ministries,  in  avoiding  precise  stipulations  in  order 
to  avail  herself  of  the  obscurity  and  ambiguity  of  expressions  according 
to  her  purposes  which  varied  with  circumstances,  and  in  order  to  be 
able  to  apply  the  rules  in  partial  manner  toward  such  or  such  another 
people,  and  in  more  considerate  manner  toward  this  or  that  nation.  It 
is  true  that  the  convention  was  far  behind  the  armed  neutrality  with 
regard  to  the  protection  of  the  right  of  the  neutrals.  Nevertheless,  it 
offered  at  least  the  advantage,  not  only  of  constituting  a compact 
between  two  adverse  parties  which  theretofore  had  not  been  able  to 
reach  an  understanding,  but  even  of  binding  by  definite  laws  the  great- 
est maritime  power  which  theretofore  had  not  allowed  herself  to  be 
bound  bv  anything. 
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Unfortunately,  this  advantage  of  the  convention  was  considerably 
reduced  by  the  fact  that,  in  large  part,  it  remained  a dead  letter. 
England  realized  ere  long  that  she  had  granted  too  much,  while  the 
neutrals  thought  that  she  had  granted  too  little.  Their  right  had  indeed 
been  sacrificed  to  her.  Both  parties  were  dissatisfied  with  the  new 
order  of  things,  and  by  all  means  available  they  sought  to  liberate 
themselves.  Ere  long,  the  opportunity  to  do  so  presented  itself. 


MANNING:  Commentaries  on  the  Lazo  of  Nations.  London,  1839. 

William  Oke  Manning.  English  publicist ; born  in  1809 ; died  in  1878.  In 
1839  he  published  Commentaries  on  the  Law  of  Nations.  There  was  then  no 
English  treatise  on  the  subject  ( though  there  were  two  by  Americans),  and 
Manning’s  book  was  noticeable  for  its  historical  method,  its  appreciation  of  the 
combination  of  the  ethical  and  customary  elements  in  international  law,  as  well 
as  for  the  exactness  of  its  reasoning  and  its  artistic  completeness.  The  book  at 
first  attracted  little  attention,  but  was  gradually  found  useful  by  teachers,  and 
was  cited  as  an  authority  in  the  courts.  The  new  edition,  issued  in  1875,  was 
revised  and  enlarged  by  Professor  Sheldon  Amos,  with  a preface  by  Manning. 


Page  257. — The  commencement  of  the  Armed  Neutrality  of  1780, 
may  be  traced  to  a circular  issued  by  the  Russian  court  to  different 
European  powers,  dated  28th  February,  1780.  This  document,  after 
setting  forth  the  great  tenderness  which  the  Empress  had  herself 
evinced  in  regard  to  neutral  commerce,  and  the  vexations,  on  the  other 
hand,  which  neutral  commerce,  especially  Russian,  had  been  subjected 
to  during  the  existing  war,  went  on  to  state  that  her  Imperial  Majesty 
felt  called  upon  to  take  measures  to  maintain  her  own  dignity  and  the 
welfare  of  her  subjects;  and  that,  to  prevent  future  misunderstanding, 
she  had  determined  to  communicate  the  principles  on  which  she  pro- 
posed to  act,  which  she  did  with  the  greater  confidence,  as  these  princi- 
ples were  based  on  the  primitive  rights  of  nations,  were  such  as  every 
nation  had  a right  to  insist  on,  and  were  such  as  the  belligerent  states 
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could  not  invalidate  without  violating  the  laws  of  neutrality,  and  with- 
out disavowing  the  maxims  which  they  themselves  had  adopted,  espe- 
cially in  different  treaties  and  public  engagements.  The  principles 
referred  to  consisted  of  the  following  provisions : 

I.  That  neutral  ships  might  freely  trade  from  port  to  port,  and  upon 
the  coasts  of  nations  at  war. 

II.  That  the  property  of  the  subjects  of  belligerent  powers  should 
be  free  on  board  neutral  ships,  excepting  goods  that  were  contraband. 

III.  That  with  regard  to  contraband  goods,  the  Empress  bound  her- 
self by  what  was  contained  in  the  arts.  X and  XI  of  her  treaty  with 
Great  Britain,  extending  these  obligations  to  all  belligerent  powers. 

IV.  That  to  determine  what  characterises  a blockaded  port,  this 
term  shall  be  confined  to  places  where  there  is  an  evident  danger  in 
entering,  from  the  arrangements  of  the  power  which  is  attacking,  with 
vessels  stationary  and  sufficiently  close. 

V.  That  these  principles  shall  serve  for  a rule  in  the  proceedings 
and  judgments  on  the  legality  of  prizes. 

To  support  these  principles,  the  Empress  added  that  she  had  fitted 
out  a considerable  portion  of  her  fleet,  which  she,  nevertheless,  trusted 
that  the  interests  of  her  subjects,  or  the  honour  of  her  flag,  would  not 
render  it  necessary  to  employ.1 

This  Manifesto,  with  the  second  article  of  which  we  are  at  present 
alone  concerned,  was  forwarded  to  different  belligerent  and  neutral 
powers.  In  reply  to  this  communication,  France,2  Spain,3  and  the 
GVutea  Provinces,4  immediately  expressed  their  concurrence  in  its 
provisions. 

But  Great  Britain  never  acquiesced  in  the  pretensions  of  the  Russian 
Memorial,  and  the  reply  of  our  court  to  the  Russian  communication 
stated,  that  “his  Majesty  hath  acted  towards  friendly  and  neutral 
powers  according  to  their  own  procedure  respecting  Great  Britain,  and 
conformably  to  the  clearest  principles  generally  acknowledged  as  the 
Lazos  of  Nations,  being  the  only  laze  betzveen  powers  zvliere  no  treaties 
subsist , and  agreeably  to  the  tenor  of  his  different  engagements  with 
other  powers,  whose  engagements  have  altered  this  primitive  law, 
by  mutual  stipulations  proportioned  to  the  will  and  convenience  of  the 

1De  Martens,  Recueil,  vol.  iii,  pp.  158-160. 

2Jbid.  162. 

3 Ibid.  164. 

4Ibid.  168. 
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contracting  parties that  precise  orders  had  been  given  respecting  the 
dag  and  commerce  of  Russia,  according  to  the  Law  of  Nations  and 
the  tenor  of  our  treaty  of  commerce ; that  it  was  to  be  presumed  that 
no  irregularity  would  happen,  but  that  otherwise  redress  would  be 
afforded  by  our  courts  of  Admiralty,  judging  according  to  the  Law 
of  Nations,  “in  so  equitable  a manner,  that  her  Imperial  Majesty  shall 
be  perfectly  satisfied,  and  acknowledge  a like  spirit  of  justice  which 
she  herself  possesses."  1 

Negotiations  subsequently  took  place  between  some  of  the  Northern 
Powers,  explanatory  of  the  assistance  that  was  to  be  afforded  in  case 
the  concurrence  in  an  association  should  draw  down  an  attack  upon 
one  of  the  confederates.2  In  July,  1780,  Denmark,  and  afterwards 
Sweden,  forwarded  circulars  to  the  courts  of  London,  Paris,  and 
Madrid,  stating  their  intention  to  abide  by  the  five  articles  of  the 
Russian  Manifesto,  which  were  copied  verbatim,  with  the  exception 
of  the  alteration  of  the  date  of  the  respective  treaties  defining  contra- 
band. In  reply  to  these  circulars  France  and  Spain  returned  answers 
highly  applauding  the  proceedings  of  the  Northern  courts,  and  stating 
their  acquiescence  in  the  provisions  of  the  new  arrangements.3 

But  Great  Britain  appealed  to  the  faith  of  treaties,  of  which  the 
conduct  of  Denmark  and  Sweden  was  in  direct  violation.  In  the 
British  Note  to  Denmark,  dated  25th  July,  1780,  it  was  stated  that  the 
Danish  commerce  had  always  been  treated  by  us  in  conformity  with 
the  treaties  which  had  subsisted  between  the  two  nations  for  upwards 
of  a century  (the  treaty  of  1670  being  still  in  full  force),  that  “their 
reciprocal  rights  and  duties  were  evidently  traced  by  these  solemn 
engagements,  which  would  become  illusory  could  they  be  changed 
otherwise  than  by  mutual  consent.  They  subsisted  at  the  present 
moment  in  their  full  force,  and,  equally  obligatory  on  each  of  the 
contracting  powers,  they  formed  an  inviolable  law  for  both.”  Our 
government  had  always  followed  their  stipulations,  and  expected  the 
same  conduct  from  the  court  of  Denmark.4 

In  the  same  manner,  in  the  British  reply  to  the  Note  of  Sweden,  it 
was  stated  that  the  articles  of  our  treaties  with  Sweden  offered  a direct 
answer  to  her  novel  pretentions.  The  twelfth  art.  of  our  treaty  of 

aDe  Martens  Rccucil,  vol.  iii.  160,  and  Annual  Register  for  1780.  p.  115. 

2For  the  notes  between  Russia  and  Sweden  see  De  Martens,  Rccueil,  vol.  iii, 
pp.  170-173,  and  Annual  Register,  pp.  118-120. 

3De  Martens,  vol.  iii,  pp.  174  187. 

*Ibid.  182. 
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1661  was  cited,  wherein  it  is  expressly  stated  that  the  goods  of  enemies 
shall  not  be  concealed  on  board  the  ships  of  the  other  confederate  ; 
and  that  the  goods  of  enemies  found  on  board  the  ships  of  either 
confederate  shall  be  made  prize.  But  the  goods  of  the  subjects  of  the 
confederate  shall  be  restored.  Treaties,  it  was  added,  can  not  be 
altered,  unless  by  the  mutual  consent  of  the  contracting  parties ; they 
are  equally  obligatory  on  both,  and  the  King  would  observe  and  main- 
tain them  as  a sacred  and  inviolable  law.1 

Appeal  to  the  faith  of  treaties  had,  however,  no  effect  on  the  conduct 
of  these  courts.  Not  that  the  obligation  of  these  treaties  was,  or 
could  be,  denied.  So  far  from  it,  these  treaties  were  expressly  cited 
by  these  courts  themselves ; and,  with  what  would  be  called  impudence 
in  private  transactions,  some  of  the  articles  of  these  treaties  were  ap- 
pealed to  as  still  existing,  by  both  Sweden  and  Denmark,  while  other 
articles  of  the  same  treaties  were  flagrantly  violated  at  the  same 
moment.  Thus  Denmark,  in  her  treaty  with  Russia,  stated  in  art.  Ill, 
that  she  would  abide  by  her  treaty  with  Great  Britain  of  1670,  for  her 
definition  of  contraband  between  herself  and  England  ;2  yet,  by  this 
same  treaty,  provision  was  made  to  prevent  the  goods  of  enemies  from 
being  concealed  on  board  the  ships  of  friends.  And  in  art.  II  of  the 
treaty  between  Sweden  and  Russia,  Sweden  refers  expressly  to  art.  XI 
of  her  treaty  of  1661,  for  her  definition  of  contraband  between  herself 
and  England  :3  yet,  by  the  very  next  article,  the  twelfth,  it  was  engaged 
that  the  goods  of  enemies  should  be  taken  from  the  ships  of  friends. 
Yet  it  was  with  such  a flagrant  violation  of  right,  for  the  sake  of  a 
transient  interest,  that  these  powers  entered  upon  treaties,  based, 
according  to  their  highsounding  preamble,  on  the  dignity  of  the  con- 
tracting sovereigns,  their  care  for  the  happiness  of  their  people,  and 
their  solicitude  for  the  rights  of  mankind  in  general. 

On  the  28  June/9  July,  1780,  was  made  the  treaty  between  Russia 
and  Denmark,  which  was  the  first  of  the  series  establishing  the  con- 
federacy of  the  Armed  Neutrality.  By  article  III  of  this  treaty,  it 
was  stated,  that  “their  Majesties  after  having  alreadv  insisted,  in  their 
declarations  to  the  belligerent  powers,  on  the  general  principles  of 
natural  right,  of  which  the  freedorp  of  commerce  and  navigation  as 


JDe  Martens,  vol.  iii.  p.  188. 
°-Ibid.  191. 

3Ibid.  200. 
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well  as  the  rights  of  neutral  nations  are  a direct  consequence,  have 
resolved  no  longer  to  allow  them  to  be  dependent  on  an  arbitrary  inter- 
pretation, suggested  by  isolated  and  momentary  interests.  With  this 
view,  they  have  agreed, 

I.  That  all  vessels  may  freely  navigate  from  port  to  port,  and  upon 
the  coasts  of  nations  at  war. 

II.  That  property  belonging  to  the  subjects  of  states  at  war,  shall 
be  free  on  board  neutral  vessels,  excepting  merchandise  of  contraband. 

III.  That  to  determine  what  characterises  a blockaded  port,  this 
term  shall  only  be  allowed  to  those  where,  from  the  arrangements  of 
the  power  which  is  blockading,  with  vessels  stationary  and  sufficiently 
near,  there  is  an  evident  danger  in  entering. 

I\;.  That  neutral  vessels  can  not  be  stopped,  without  just  cause  and 
evident  reasons;  that  they  shall  be  adjudged  without  delay;  that  the 
proceedings  shall  be  always  uniform,  prompt,  and  legal ; and  that,  in 
every  instance,  besides  the  reparation  afforded  in  cases  in  which  there 
has  been  loss,  but  not  offence,  complete  satisfaction  shall  be  given  for 
the  insult  offered  to  the  flag  of  their  Majesties. 

The  treaty  then  went  on  to  engage  that  each  party  should  equip  a 
fleet  to  support  these  principles,  that  mutual  succour  should  be 
afforded,  and  that  both  parties  should  act  in  concert ; that  these  stipula- 
tions should  be  regarded  as  permanent,  and  that  other  powers  should 
be  invited  to  accede  to  similar  conventions.1 

A treaty  precisely  similar,  and  copying  the  above  four  stipulations, 
and  the  ensuing  articles,  verbatim,  was  made  between  Russia  and 
Sweden,  on  the  21  July/1  August,  1780,  and  Sweden  and  Denmark 
exchanged  declarations,  each  binding  themselves  to  the  Russian  treaty 
with  the  other,  and  making  the  confederacy  for  mutual  defence  com- 
plete between  these  three  Powers.2 

On  the  24th  December,  1780,  the  United  Provinces  made,  at  St. 
Petersburgh,  a treaty  with  Russia,  in  which  they  acceded  to  the  above 
treaties  with  the  Northern  courts,  and  issued  declarations  of  their 
joining  in  the  full  extent  of  the  new  confederacy.3 

Before  the  conclusion  of  this  treaty,  however,  Great  Britain  had 
declared  war,  on  the  20th  December,  against  the  United  Provinces. 
By  treaties  existing  between  this  country  and  the  United  Provinces,  it 

aDe  Martens,  Kecucil,  vol.  iii,  pp.  189-195. 

mid.  198-208. 

mid.  215-222. 
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had  been  agreed  that  the  principle  that  “free  ships  make  free  goods" 
should  exist  between  the  two  countries ; and  also  an  alliance  for  mutual 
defence  existed  engaging  that  if  either  party  were  attacked,  the  other 
party  should  break  with  the  aggressor  in  two  months  from  the  time 
of  requisition  to  do  so.  On  France  and  Spain  joining  in  the  American 
war,  such  requisition  was  made  by  our  ambassador,  but  was  evaded 
by  the  United  Provinces.  A hostile  feeling  was  produced  by  this 
conduct,  and  also  by  the  evident  favouring  of  the  American  cause  by 
the  United  Provinces;  and,  on  the  17th  April,  1780  a declaration  was 
published  by  our  government,  announcing  that  the  succours  stipulated 
by  the  treaty  of  1678  never  having  been  afforded  by  the  States  General, 
the  provisions  of  the  treaty  of  commerce  of  1674  should  be  suspended, 
and  the  United  Provinces  treated,  no  longer  in  accordance  with  the 
privileges  there  granted,  but  only  on  the  footing  of  other  neutral 
nations.1  Disputes  had  already  taken  place  between  the  two  countries 
regarding  a squadron  commanded  by  Paul  Jones,  which  had  been  re- 
fitted in  the  Texel,  and  also  respecting  a fleet  of  merchantmen  convoyed 
by  Count  Byland,  who  had  been  fired  at,  upon  his  refusing  to  submit 
to  search,  and  the  naval  materials  on  board  his  merchantmen  confis- 
cated as  contraband,  contrary  to  the  provisions  of  the  treaty  of  1674. 
The  angry  feeling  between  the  two  countries  was  aggravated  by  the 
accession  of  the  United  Provinces  to  the  Russian  Memorial ; and  a 
crisis  arose  upon  the  capture  of  Mr.  Laurens,  formerly  president  of 
the  American  Congress,  who  was  taken  by  a British  ship,  and  among 
whose  papers  were  found  documents  shewing  that  the  United  Prov- 
inces had  been  in  friendly  correspondence  with  the  United  States  ever 
since  1778,  and  who  had  with  him  a sketch  of  a treaty  of  amity  and 
commerce  between  the  United  States  and  the  States  General,  which 
appeared  to  be  in  a train  of  negotiation,  and  which  was  approved  by 
the  Pensionarv  of  Amsterdam.2 

Soon  after  the  British  declaration  of  war,  the  States  General  made 
application  for  the  assistance  stipulated  in  the  new  confederacy,  in  case 
any  member  of  the  alliance  should  be  attacked  in  consequence  of  the 
principles  there  promulgated.  But  Sweden,  to  whom  the  application 
was  made,  replied  that  the  British  declaration  could  hardly  be  regarded 
as  a consequence  of  the  States  General  joining  the  new  confederacy, 
inasmuch  as  that  junction  was  made  after  the  British  declaration  of 


1Annual  Register,  1780,  p.  61. 

2See  the  British  Manifesto,  ibid.  p.  142. 
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war,  the  latter  being  dated  London,  the  20th  December,  while  the 
Dutch  treaty  was  dated  St.  Petersburgh,  the  24th  December.  But 
although  not  coming  within  the  terms  of  the  treaty  for  mutual  defence, 
it  was  possible  that  the  British  declaration  had  been  hastened  in  order 
to  anticipate  that  contingency,  although  the  conduct  of  the  United 
Provinces  in  regard  to  the  Russian  Memorial  was  not  noticed  in  the 
British  Manifesto.  Still,  if  the  Northern  courts  declared  war  in  conse- 
quence of  our  breaking  with  Holland,  they  removed  all  the  advantages 
of  neutrality  which  the  confederacy  was  especially  established  to  pro- 
mote; while,  on  the  other  hand,  if  the  United  Provinces  were  left  to 
their  fate,  it  would  seem  as  if  the  confederacy  had  agreed  to  a conven- 
tion which  they  were  afraid  to  carry  into  execution.  Therefore,  con- 
cluded the  Swedish  Note,  it  would  be  best  for  the  Northern  courts  to 
adopt  a middle  course,  and  present  in  their  joint  names  a Memorial  to 
the  British  court,  offering  their  mediation  between  Great  Britain  and  the 
United  Provinces.  In  this  proposition  Russia  acquiesced.1  But  the 
position  of  the  Northern  powers  with  regard  to  this  country,  was  not, 
at  that  period,  the  most  likely  to  make  an  offer  of  mediation  accept- 
able ; and  the  Dutch,  having  deserted  our  alliance  for  the  prospect  of 
a more  gainful  union,  found  themselves  unsupported  by  their  new 
confederates,  and  had  to  buffet  for  themselves  till  the  end  of  the  war, 
and  to  see  their  commerce  cut  up,  and  some  of  their  colonies  taken 
from  them,  till  they  were  included  in  the  general  peace,  in  1783,  with 
the  loss  of  Negapatam. 

To  return  to  the  acts  of  accession  to  the  Armed  Neutrality.  On  the 
8th  May,  1781,  a treaty  was  made  between  Prussia  and  Russia,  em- 
bodying the  four  articles  of  the  new  alliance,  and  establishing  Prussia 
as  a member  of  the  confederacy.2 

On  the  10th  July,  1781,  a similar  treaty  was  made  between  Russia 
and  the  Emperor  of  Germany.3 

A similar  treaty  was  made  between  Russia  and  Portugal,  dated  the 
13th  July,  1782. 4 

And  on  the  10th  February,  1783,  the  King  of  the  Two  Sicilies 
acceded  to  the  northern  confederacy.5 

Thus  had  all  the  principal  continental  powers  acceded  to  the  princi- 

xSee  the  correspondence  in  De  Martens,  Recueil,  vol.  iii,  pp.  230-244. 

2De  Martens,  Recucil,  vol  iii,  p.  245. 

3 Ibid.  252. 

*Ibid.  263. 

5Ibid.  267. 
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pies  of  the  Armed  Neutrality,  when  its  operations  were  suspended  by 
th  e general  peace  of  1783.  In  whatever  point  of  view  we  regard  this 
celebrated  confederacy,  it  is  difficult  to  find  anything  respectable  con- 
nected' with  it.  Among  others,  the  following  observations  suggest 
themselves,  i.  The  abandonment  of  principle  for  interest  marks  the 
commencement  of  the  Armed  Neutrality;  an  open  breach  of  faith 
being  made  by  the  two  powers  that  first  joined  Russia  in  the  associa- 
tion. II.  The  read'  manner  in  which  one  party  of  the  belligerent 
states  acceded  to  the  novel  principles,  was  itself  a proof  that  these 
principles  were  inconsistent  with  the  duties  of  neutrality,  as  they 
evidently  assisted  one  side  in  the  contest,  and  injured  the  opposed 
state,  which  refused  to  acquiesce  in  these  pretentions.  The  declaration 
of  France  and  Spain  therefore,  that  they  approved  of  the  northern 
alliance,  was  a disproof,  not  a sanction,  of  the  justice  of  the  con- 
federacy; and  states,  with  the  title  of  an  Armed  Neutrality,  undertook 
to  interfere  in  the  issue  of  a war,  by  measures  which  directly  assisted 
one,  and  directlv  injured  the  other,  belligerent.  III.  A principle  which 
the  northern  confederacy  undertook  to  establish  as  a fundamental  right 
of  Neutrality,  was  then  for  the  first  time  heard  of  in  Europe;  for  the 
second  article  of  the  statement  of  principles  declares  that  “free  ships 
shall  make  free  goods,”  but  does  not  convey  the  corresponding  stipula- 
tion that  “enemy's  ships  shall  make  enemy's  goods.”  The  latter  en- 
gagement is  never  once  referred  to  in  anv  of  the  documents  creating 
the  Armed  Neutrality.  But  never  had  there  been,  among  Christian 
powers,  a treaty  which  conveyed  the  former  immunity  without  also 
engaging  the  latter  privilege.  One  principle  had  invariably  been  con- 
veyed in  exchange  for  the  other.  But  the  framers  of  the  Armed 
Neutrality,  relying  upon  the  imposing  aspect  of  their  union,  and  upon 
Great  Britain  having  already  to  cope  with  several  enemies,  defied  at 
once  precedent  and  principle,  and  attempted  to  establish  by  force  what 
their  own  subsequent  conduct  proved  them  not  to  have  regarded  as 
a right,  and  what  never  had  been  claimed  as  such  by  any  government 
whatever.  IV.  The  number  of  the  states  that  joined  in  the  confederacy- 
does  not  in  the  least  affect  the  question  of  the  right  of  the  principle 
which  they  sought  to  establish.  An  universal,  or  even  general,  con- 
tinued acquiescence  in  anv  given  state-principle,  may  make  it  probable 
that  such  a principle  is  based  on  universal  law.  But  no  combination 
of  states  can  establish  that  as  a part  of  the  Law  of  Nations,  which  is 
not  dependent  upon  natural  equity,  nor  can  they,  rightfully,  make  the 
observance  of  any  stipulation  incumbent  upon  any  but  the  contracting 
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parties.  A glance  at  the  position  of  the  European  powers,  at  the  time 
of  the  Armed  Neutrality,  will  destroy  any  belief  that  the  principles  of 
the  confederacy  must  have  been  just  because  they  were  so  generally 
recognized.  Russia,  Sweden,  Denmark,  and  the  United  Provinces, 
had  the  most  direct  and  immediate  interest  in  the  pretensions  which 
they  engaged  to  defend.  Remaining  neutral  at  a time  when  some  of 
the  greatest  commercial  states  were  at  war,  their  shipping  interest  would 
be  incalculably  benefited  if  they  could  carry  on  trade,  “not  with,  but 
for,”  the  belligerent  countries,  and  transport  the  property  of  the  sub- 
jects of  the  latter  exempt  from  the  capture  of  the  adverse  party.  On 
the  other  hand,  France  and  Spain  had  equally  a direct  interest  in  the 
principles  of  the  Armed  Neutrality,  because,  from  their  naval  inferior- 
ity, they  were  unable  to  carry  on  their  commerce  themselves,  and  were 
glad  to  commit  their  property  to  the  safe  custody  of  neutral  bottoms 
if  these  secured  their  cargoes  from  capture.  Thus  all  the  principal 
parties  to  this  alliance  were  directly  interested  in  the  claims  thereby 
advanced.  But,  as  a test  of  the  sincerity  of  their  professions,  it  will 
be  as  well  to  consider  whether  these  same  parties  had  adhered  to  these 
principles  before  this  particular  contingency  arose,  or  whether  they 
maintained  them  after  this  transient  advantage  had  passed  away? 
With  regard  to  the  former,  it  is  notorious  that  the  maritime  codes  of 
France  and  Spain  had  been  of  unusual  severity,  and  that  so  far  from 
soaring  enemies’  goods  on  board  a neutral  ship,  they  confiscated  such 
neutral  ship  into  the  bargain,  unless  where  special  treaty  came  to  the 
rescue  of  the  neutral : and,  again,  Sweden  and  Denmark  had  treaties, 
which  had  been  in  constant  force  for  more  than  a century,  engaging 
the  reverse  of  the  principle  of  the  Armed  Neutrality.  Thus  the  con- 
duct of  these  powers  had  been  in  direct  contradiction  to  the  novel 
pretension,  before  the  occurrence  of  this  particular  opportunity.  And 
with  respect  to  their  conduct  after  it,  it  must  be  remarked — V,  that 
some  of  the  leading  parties  to  the  Armed  Neutrality  violated  its  provi- 
sions on  the  very  first  occasion  in  which  they  happened  to  be  belliger- 
ents. In  the  war  between  Sweden  and  Russia,  in  1788,  Gustavus  III 
renounced  the  principles  of  the  Armed  Neutrality,  and  Russia  followed 
the  example,  although  not  with  the  same  open  profession.1  And  this 
was  done  only  five  years  after  one  of  the  treaties  of  the  Armed  Neu- 
trality, notwithstanding  the  permanency  which  was  declared  to  be  guar- 
anteed to  the  new  stipulations  by  art.  IX  of  the  treaty  of  1780,  affording 


1See  Biisch  Volkerseerecht,  pp.  34,  36. 
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an  obvious  satire  on  the  motives  that  led  to  the  confederacy,  and  to  the 
great  scandal  of  those  writers  who  have  advocated  the  maxims  thus 
attempted  to  be  established.  VI.  Finally,  it  must  be  remarked,  that 
the  Armed  Neutrality  of  1780  was  attended  by  no  consequence  to 
Great  Britain.  Our  government  never  once  acceded  to  the  principles 
therein  put  forward,  but  made  emphatic  remonstrance  against  admit- 
ting such  claims.  No  decisive  issue  took  place  between  the  two  parties, 
the  northern  confederates  having  no  case  for  their  joint  action  against 
our  government,  and  Great  Britain,  having  already  France,-  Spain, 
the  United  States,  and  the  United  Provinces  to  oppose  single-handed, 
was  not  in  a position  to  take  such  measures  for  the  vindication  of  her 
maritime  rights  as  we  shall  see  she  had  recourse  to  on  a subsequent 
occasion. 

In  most  of  the  treaties  following  the  restoration  of  peace,  the  princi- 
ple that  “free  ships  make  free  goods,”  and  the  converse,  was  stipulated. 
Before  that  period,  however,  wras  made  the  treaty  between  the  United 
States  and  the  United  Provinces,  in  1782,  where  these  two  stipulations 
are  found  in  articles  XI  and  XII.1  And  in  the  same  year,  1782,  was 
made  a treaty  of  commerce  between  Denmark  and  Russia,  where  th~ 
four  articles  of  the  Armed  Neutrality  are  embodied  in  article  XVII.2 
The  treaty  of  Versailles,  between  France  and  Great  Britain,  in  1783. 
renews  the  treaty  of  commerce  of  1713,  in  which  the  two  clauses  are 
inserted,3  which  is  also  done  in  article  II  of  the  treaty  of  the  same 
date  between  Great  Britain  and  Spain.4  But  no  such  renewal  of  former 
treaties  was  made  in  our  treaty  with  the  United  Provinces,  in  17847 
The  two  clauses  are  found  in  articles  VII  and  XIV  of  the  treaty  be- 
tween Sweden  and  the  United  States,  in  1783. 6 On  the  contrary,  the 
treaty  of  the  same  year  between  Russia  and  the  Porte,  engages,  article 
XLIII,  that  Russian  goods  on  board  the  ship  of  an  enemy  of  the  Porte 
shall  not  be  confiscated,  nor  the  merchants  made  slaves,  if  they  be 
there  for  peaceful  purposes, — being  in  accordance  with  the  old  rule. 
This  treaty  was  renewed  by  the  treatv  of  jassy  in  1792. 7 

In  the  treaty  between  Prussia  and  the  United  States,  in  1785,  the 

xDe  Martens,  Recueil,  vol.  iii,  pp.  439,  441. 

2 Ibid.  474. 

3 Ibid.  521. 

*Ibid.  543. 

Hbid.  560. 

6Ibid.  568,  572. 

"Ibid.  635,  and  vol.  v,  p.  293. 


52 


THE  ARMED  NEUTRALITY  OF  1780  AND  1800 


twelfth  article  engages  a treatment  similar  to  the  second  article  of 
the  Armed  Neutrality,  that  is,  it  stipulates  that  the  goods  of  enemies 
shall  be  free  on  board  the  ships  of  friends,  without  conveying  the 
counter  stipulation  that  the  goods  of  friends  shall  be  confiscated  if 
found  on  board  the  ships  of  enemies.1  The  treaty  between  France 
and  the  United  Provinces,  in  1785,  renews,  by  article  VIII,  the  articles 
of  the  treaty  of  Utrecht,  which  stipulated  that  “free  ships  make  free 
goods,’’  and  the  converse.2  The  treaty  between  Austria  and  Russia, 
of  the  same  year,  renews  the  engagements  of  the  Armed  Neutrality, 
by  article  XII.3  The  treaty  of  commerce  between  Great  Britain  and 
France,  in  1786,  engages  that  “free  ships  make  free  goods,”  and  the 
converse,  by  articles  XX  and  XXIX.4 *  The  treaty  between  France 
and  Russia,  in  1787,  renews  the  engagements  of  the  Armed  Neutrality, 
by  article  XXVII  ;3  which  is  also  done  by  the  treaty  between  Russia 
and  the  king  of  the  Sicilies,  of  the  same  year,  article  XVIII  ;6  and, 
again,  by  the  treaty  between  Russia  and  Portugal,  also  of  1787,  article 
XXII.7  In  a treaty,  of  the  same  year,  between  the  United  States 
and  Morocco,  it  was  agreed,  article  III,  that  enemies’  goods  should 
be  free  on  board  neutral  vessels ; and  also,  that  neutral  goods  should 
be  free  on  board  an  enemy’s  vessel.  And  the  same  stipulation  is  made 
by  the  treaty  between  the  United  States  and  Tripoli,  in  1796,  and 
between  the  United  States  and  Tunis,  in  1797.8  In  the  treaty  of 
commerce  between  France  and  Hamburgh,  in  1789,  the  engagements 
of  the  Armed  Neutrality  are  stipulated  by  article  II.9  In  the  treaty, 
also  of  1789,  between  Denmark  and  Genoa,  the  engagements  that  “free 
ships  make  free  goods,”  and  the  converse,  are  agreed  to  by  articles  V 
and  IX.10 

Such  a collection  of  treaties,  agreeing  in  the  principle  that  the  cargo 
shall  be  free,  or  be  confiscated,  according  as  the  ship  is  neutral  or 
enemy,  seem  to  go  far  in  establishing,  not  that  this  principle  was 

1De  Martens,  Rccueil.  vol.  iv,  p.  42. 

■'-Ibid.  68. 

sIbid.  76. 

*Ibid.  168,  172. 

r-Ibid.  210. 

e Ibid.  236. 

~1 bid.  327. 

sIbid.  248,  and  vol.  vi,  pp.  298,  406. 

9Ibid.,  vol.  iv,  p.  426. 

™Ibid.  442,  443. 
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enforced  by  the  law  of  nations  independent  of  treaty,  but  that  it 
was  the  general  wish  of  maritime  powers  that  this  practice  should 
be  adopted,  and  that  it  might  probably  become  the  conventional  law  of 
Europe,  among  those  states,  and  only  those  states,  which  were  entering 
into  these  engagements. 

But  such  an  opinion  was  soon  proved  fallacious  by  the  result.  Not 
fifteen  years  from  the  date  of  the  Armed  Neutrality,  the  wars  with 
France  had  involved  almost  every  European  state ; and  the  principle 
which  appeared  obtaining  such  general  prevalence  was  abandoned  by 
nearly  all  the  members  of  the  Northern  confederacy,  the  great  leader 
in  that  alliance,  Russia,  being  the  chief  instigator  of  the  unusual 
severities  which  were  adopted  towards  neutrals. 

Page  274. — We  now  come  to  the  period  when,  by  the  second  Armed 
Neutrality,  in  the  year  1800,  an  attempt  was  again  made  to  force  on 
this  country  the  recognition  of  the  principle  that  “free  ships  make 
free  goods.”  The  second  Armed  Neutrality  differs  from  the  first  in 
many  important  particulars : It  had  its  origin  in  discussions  regarding 
the  right  of  searching  merchants  ships  sailing  under  the  protection  of 
convoy, — which  will  be  considered  in  a subsequent  chapter  on  the 
right  of  search.  The  irritation  produced  by  this  discussion  had  been 
aggravated  by  the  capture,  under  questionable  circumstances,  of  two 
Spanish  frigates  by  the  British,  who  had  taken  possession  of  a Swedish 
ship  in  the  port  of  Barcelona,  during  the  night,  and  under  cover  of 
her  neutral  flag  had  surprised  and  taken  two  Spanish  frigates  lying 
under  the  batteries  of  Barcelona.  These  differences  might,  however, 
have  been  amicably  terminated,  but  for  the  disappointment  of  the 
Emperor  of  Russia  regarding-  the  island  of  Malta,  which  he  expected 
to  have  had  given  up  to  him  by  the  British.  Lord  Whitworth,  who 
had  been  sent  to  Copenhagen  on  a special  mission  regarding  the  Danish 
convoy,  had  concluded,  on  the  29th  August,  1800,  a convention,  in 
which  that  dispute  was  adjusted  in  a friendly  manner.1  But  before  this 
could  be  known  at  St.  Petersburg!!,  the  Emperor  Paul  had  issued  a 
declaration,  dated  16/27  August,  inviting  the  courts  of  Sweden,  Prus- 
sia, and  Denmark,  to  re-unite  in  a confederacy  for  an  Armed  Neutral- 
ity. and  giving  the  British  conduct  in  regard  to  the  Danish  convoy  as 
a reason  for  such  an  alliance.  On  learning  that  the  British  squadron, 
sent  to  support  the  representations  of  Lord  Whitworth,  had  passed  the 


1De  Martens,  Recueil,  vol.  vii,  p.  149. 


54 


THE  ARMED  NEUTRALITY  OF  1780  AND  1800 


Sound,  the  Emperor  Paul  laid  an  embargo  on  all  British  property  in 
his  dominions,  which  embargo  was  taken  off  on  the  convention  between 
Great  Britain  and  Denmark  being  known  at  St.  Petersburgh.1 

On  the  surrender  of  Malta  to  the  British  in  September,  1800,  the 
Emperor  Paul  claimed  this  island  from  our  government,  alleging  his 
convention  of  1798,  in  which,  however,  there  was  not  a single  clause, 
affording  not  only  a reason,  but  even  a pretext,  for  such  a demand.2 
It  will  be  remembered  that  Paul  had  become  Grand  Master  of  the 
Knights  of  Malta,  a fantastic  attachment  to  that  order  being  one  of  the 
many  points  which  gave  color  to  the  suspicion  of  his  insanity.  Vexa- 
tion at  the  refusal  of  the  British  to  comply  with  his  request,  induced 
him  to  resort  to  the  first  means  that  offered  of  injuring  this  country, 
and  in  spite  of  the  treaty  between  Great  Britain  and  Russia,  of  which 
the  twelfth  article  expressly  forbade  that,  in  case  of  rupture,  the 
goods  or  persons  of  the  subjects  of  either  country  should  be  detained 
or  confiscated  he  laid  an  embargo  on  all  British  property  in  his  domin- 
ions ; and  a British  merchantman  having  managed  to  escape  from 
Narva,  he  ordered  that  another  British  vessel  should  be  burned.3 

While  in  this  state  of  incipient  hostility,  Russia  concluded  with 
Sweden,  on  the  4/16  December,  1800,  a treaty  renewing  the  confed- 
eracy for  an  Armed  Neutrality.  The  principles  declared  to  be  estab- 
lished by  this  treaty,  article  III,  were  as  follows: 

I.  That  any  vessel  may  freely  sail  from  port  to  port,  and  on  the 
coasts  of  nations  at  war. 

II.  That  property  belonging  to  the  subjects  of  belligerent  Powers 
shall  be  free  on  board  the  ships  of  neutrals,  excepting  goods  that  are 
contraband. 

III.  That  to  determine  what  constitutes  a blockaded  port,  this  term 
shall  only  be  allowed  to  ports  where,  from  the  arrangements  of  the 
Power  which  is  attacking  with  vessels  stationary  and  sufficiently  close, 
there  is  an  evident  danger  in  entering;  and  that  any  vessel  sailing 
towards  a blockaded  port  shall  not  be  regarded  as  contravening  the 
present  convention,  unless,  after  having  been  warned  of  the  state  of 
the  port  by  the  commander  of  the  blockading  squadron,  she  shall 
attempt  to  enter,  employing  either  force  or  fraud. 

IV.  That  neutral  vessels  may  not  be  detained  except  on  just  grounds 

xDe  Martens,  Recneil,  vol.  vii,  pp.  150-154. 

2See  the  treaty,  which  is  a treaty  of  subsidy,  ibid.,  vol.  vi,  p.  557. 

3De  Martens,  Recneil,  vol.  vii,  p.  155. 
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and  evident  facts;  that  they  shall  be  adjudged  without  delay,  that  the 
process  shall  always  be  uniform,  prompt,  and  legal ; and  that  in  every 
instance,  besides  an  indemnity  to  parties  who  have  suffered  loss  with- 
out having  committed  wrong,  there  shall  be  afforded  a complete  satis- 
faction for  the  insult  offered  to  the  flag  of  Their  Majesties. 

Y.  That  the  declaration  of  the  officer  commanding  the  ship  or  ships 
of  the  royal  or  imperial  navy,  accompanying  a convoy  of  one  or  more 
merchant  ships,  that  his  convoy  has  not  on  board  any  goods  that  are 
contraband,  shall  suffice  to  prevent  there  being  any  visitation  for 
search  on  board  his  ship  or  the  ships  of  his  convoy. 

By  subsequent  articles  mutual  assistance  is  promised  in  case  of 
attack.1 

Articles  to  the  same  effect  were  engaged  by  a treaty,  of  the  same 
date,  between  Russia  and  Denmark,2  and,  two  days  later,  by  a treaty 
between  Russia  and  Prussia.3 

An  account  of  subsequent  proceedings  regarding  this  confederacy 
is  given  in  the  present  treatise,  in  the  chapter  on  the  right  of  Search,  to 
which  the  article  on  Convotr  seemed  to  make  the  discussion  most  prop- 
erly belong.  It  will  be  only  necessary  here  to  recapitulate  that,  the 
above-named  States  having  joined  themselves  to  a Power,  after  it  had 
placed  itself  in  a situation  of  equivocal  amity  with  this  country,  an 
embargo  was  laid  upon  Danish  and  Swedish,  as  well  as  Russian  prop- 
erty, in  British  ports.  Subsequently  the  battle  of  Copenhagen  took 
place,  the  Emperor  Paul  was  assassinated,  and  the  Emperor  Alexan- 
der, immediately  on  his  accession,  made  a treaty,  which  adjusted  the 
dispute  with  Great  Britain.  In  this  treaty,  dated  5/17  June,  1801, 
Great  Britain  acceded  to  the  proposals  of  the  Northern  courts  regard- 
ing convoy,  and  Russia  agreed  to  the  old  principle,  that  neutral  ships 
should  not  protect  enemies’  property.  By  article  III,  sec.  2,  it  was 
agreed  that  goods  embarked  in  the  ships  of  neutrals  shall  be  free, 
excepting  contraband  of  war  and  the  property  of  enemies.  To  this 
treaty  Denmark  and  Sweden  afterwards  acceded.4  Thus  the  principle 
that  “free  ships  make  free  goods,”  had  been  attempted  to  be  enforced 
by  a confederacy  which  was  broken  by  a single  maritime  Power,  and 
the  principle  of  the  old  rule  was  vindicated  and  reestablished.  In  the 
first  Armed  Neutrality.  Great  Britain,  though  she  never  acquiesced 

4De  Martens,  Recueil,  vol.  vii,  p.  172. 

Hbid.  181. 

Hbid.  188. 

4See  the  three  treaties,  De  Martens,  Recueil,  vol.  vii,  pp.  260-281. 
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in  the  pretensions  of  that  confederacy,  and  formally  protested  against 
them,  yet  had  too  many  foes  at  the  same  time  to  make  an  addition  to 
them  expedient.  But,  in  the  second  Armed  Neutrality,  we  were 
enabled  to  shew  that  we  would  not  permit  maritime  rights  to  be 
invaded  by  confederates  united  to  subvert  the  Law  of  Nations  for  their 
own  selfish  purposes ; we  forced  an  abandonment  of  principles  which 
these  confederates  united  to  defend ; and  Nelson’s  glory  at  Copenhagen 
was  of  the  purest  character,  arising  from  valor  successfully  exercised 
in  the  vindication  of  justice. 

A treaty  embodying  the  five  articles  of  the  second  Armed  Neu- 
trality, was  made  between  Russia  and  Sweden  on  the  1/13  of  March, 
1 801 A that  is,  before  the  attack  on  Copenhagen,  and  ratified  at  St. 
Petersburgh  on  the  30  May/11  Tune,  that  is,  after  the  signature  of  the 
above-named  treaty  between  Russia  and  Great  Britain.  This  merely 
shows  how  completely  impossible  it  is  to  deduce  anything  like  a system 
from  the  treaties  of  nations  regarding  the  principle  of  “free  ships 
free  goods;’’  Russia,  the  leader  in  both  the  Armed  Neutralities,  mak- 
ing, in  the  instances  before  us,  a treatv  embodying  one  principle  with 
Great  Britain,  while  she  ratified,  in  the  very  same  week,  a treaty  with 
Sweden  containing  exactly  the  reverse  principle. 


NYS:  Le  Droit  International.  New  edition.  Brussels,  1912. 

Ernest  Nys.  Contemporary  Belgian  publicist;  born  in  1851.  Professor  of  in- 
ternational law  at  the  University  of  Brussels ; member  of  the  Institute  of  In- 
ternational Law ; member  of  the  permanent  court  of  arbitration.  He  is  the 
author  of  many  works  on  special  branches  of  the  subject  of  international  law 
and  is  a frequent  contributor  to  the  periodicals.  Among  his  numerous  works, 
one  of  the  most  recent  and  systematic  is  Le  Droit  International,  three  volumes. 
1904  et  seq.  The  Anglo-American  interpretation  of  international  law  by  courts 
and  jurists  has  been  one  of  his  special  fields  of  study,  and  he  is  well  known 
as  the  French  translator  of  Westlake  and  Lorimer 


Volume  j,  page  5 86 . — We  have  recalled  how,  on  March  17,  1693, 
Denmark  and  Sweden  signed  a treaty,  which  is  perhaps  the  first  ex- 


Dbid.  329. 
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ample  of  a league  to  assert  the  rights  of  neutrality.  In  1780  there 
were  concluded  between  Russia,  Denmark,  and  Sweden  conventions 
likewise  intended  to  uphold  the  rights  of  non-belligerents  against  the 
pretensions  of  belligerents,  to  which  conventions  a number  of  mari- 
time States  acceded.  History  calls  this  agreement  of  1780  “the  armed 
neutrality  league.” 

The  Declaration  of  Independence  of  the  English  Colonies  in  America 
is  dated  July  4,  1776.  On  February  6.  1778,  Louis  XVI,  King  of 
France,  who  had  already  authorized  his  subjects  to  carry  munitions  of 
war  to  the  Americans,  formally  recognized  the  United  States  as  an 
independent  nation  and  concluded  with  them  a real  treaty  of  alliance 
in  the  form  of  a treaty  of  amity  and  commerce.  On  March  15,  1778, 
the  French  Ambassador  informed  the  Court  of  London  of  the  signing 
of  the  treaty.  This  was  the  signal  for  war.  The  family  pact  signed 
at  Paris  on  August  15,  1761,  between  the  King  of  France  and  the  King 
of  Spain,  binding  both  the  reigning  sovereigns  and  their  descendants 
and  heirs,  was  destined  to  draw  Spain  into  the  hostilities.  Charles  III 
vainly  endeavored  to  play  the  part  of  mediator ; on  June  16,  1779,  he 
was  forced  to  make  war  on  Great  Brita  n. 

Spain  and  Great  Britain  put  into  operation  the  most  rigorous  meas- 
ures with  regard  to  neutrals  on  the  sea.  “Great  Britain,”  says  a 
writer,  “who  was  the  most  directly  interested  in  the  argument,  re- 
garding the  Americans  as  rebels,  claimed  the  right  to  prohibit  neutral 
Powers  to  have  any  commercial  intercourse  with  her  insurgent  colo- 
nies. English  Admiralty  Judges — and  the  most  formidable  opponent 
of  the  rights  of  neutrals  among  them  was  Sir  James  Marriott — ap- 
plied in  the  matter  of  blockade  and  contraband  of  war  theories  that 
were  very  elastic  and  fatal  to  neutral  commerce.  The  privateers  of 
Great  Britain,  feeling  assured  that  they  would  very  seldom,  not  to  say 
never,  be  condemned  to  pay  expenses,  still  less  damages,  became  the 
scourge  of  neutral  commerce."1  In  the  treatv  which  she  had  con- 
cluded with  the  United  States  on  February  6,  1778,  France  had  recog- 
nized the  inviolability  of  a neutral  flag,  and  if  she  had  not  in  her 
regulations  of  July  26.  1778,  abandoned  the  traditional  principles  of 
her  marine  legislation,  she  had  tempered  them  with  moderation. 

It  has  not  yet  been  definitely  ascertained  whether  the  credit  of  hav- 
ing conceived  the  idea  of  solemnly  declaring  the  rights  of  neutrals 
against  unjust  pretensions  belongs  to  Catherine  II,  Empress  of  Russia, 


1Ch.  de  Boeck,  De  la  propriety  privec  evneviie  sous  pavilion  ennemi,  p.  57. 
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to  Charles  Gravier  de  Vergennes,  Secretary  of  State  of  Louis  XVI  of 
France,  or  to  Andrew  von  Bernstorfif,  Minister  of  Charles  VII  of  Den- 
mark. Justice  requires  us  to  divide  the  honor,  but  it  is  proper  to  call 
attention  to  the  part  played  by  Vergennes.  “The  union  of  neutrals 
was  his  work,”  says  a writer,  “and  he  succeeded  in  formulating  a mas- 
terly conception,  which  brought  forth  only  beneficial  results.  The  Sec- 
retary of  State  had  conceived  that  measure  even  before  the  signing  of 
the  treaty  of  alliance  with  America.  His  object  was  to  deprive  the 
English  of  the  mighty  power  which  the  sovereign  possession  of  the 
sea  assured  to  them.  Holland,  Sweden,  Denmark,  Russia  were  so 
situated  geographically  that  they  could  enjoy,  like  England,  the  ad- 
vantages of  the  sea ; but  between  all  these  countries  and  England  there 
were  strong  ties,  either  close  political  ties  or  those  that  were  almost 
as  irresistible,  created  by  the  fear  of  displeasing  the  harsh  and  vindic- 
tive Power  which  the  downfall  of  France  had  for  twenty  years  made 
mistress  of  Europe.  M.  de  Vergennes  was  too  well  aware  O'f  this 
situation  to  think  of  attacking  it  from  the  front.  His  economic  sense 
and  the  ideas  that  it  gives  enlightened  the  politician  in  him.  . . 

He  perceived  the  new  strength  which  the  doctrine  that  the  sea  be- 
longed to  everybody  and  to  no  one,  and  that  it  was  the  right  of  neu- 
trals to  live  under  this  law,  would  have  in  drawing  these  countries 
together.”1  The  author  whom  we  have  just  quoted  shows  how  the 
injury  to  her  interests  finally  prevailed  with  Catherine  II  over  the 
temptations  with  which  Great  Britain  was  luring  her  Court  to  bring 
her  over  to  its  side  and  how  Count  Panin,  the  Empress’s  Chancellor, 
seized  this  occasion  to  attach  his  sovereign  to  the  doctrine  of  France. 
“Catherine  II,”  he  writes,  “addressed  to  the  belligerent  Courts  of 
Europe  the  declaration,  for  which  Panin,  the  Prime  Minister,  has, 
not  without  reason,  received  the  praise  of  history,  but  it  is  proper  to 
mention  the  fact  that  M.  de  Vergennes  and  the  Government  of  Louis 
XIV  had  laid  down  the  doctrine  and  practically  dictated  its  terms.”2 

Without  attempting  to  write  the  history  of  the  armed  neutrality,  let 
us  recall  certain  facts  in  connection  with  it.3 

JHenri  Doniol,  Histoire  de  la  participation  de  la  France  a I’etablissement  des 
Etats-Unis  d’Amerique. — Correspondence  diplomatique  et  documents  (1888), 
vol.  3,  p.  702. 

2Ibid.,  vol.  4,  p.  436. 

3The  Cambridge  Modern  History,  vol.  9,  1906,  chap.  2,  The  Armed  Neutrality, 
by  T.  A.  Walker  and  H.  W.  Wilson. 
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The  merchant  marine  of  Russia  was  undeveloped  and  the  business 
of  its  northern  provinces  was  practically  in  the  hands  of  the  English. 
In  1778  the  United  States  endeavored  to  destroy  this  source  of  wealth 
of  its  enemy,  and  in  the  summer  of  that  year  there  appeared  in  the 
northern  seas  an  American  privateer,  which  inflicted  severe  damage 
upon  the  vessels  that  frequented  the  port  of  Archangel.  In  the  month 
of  August  the  Russian  Government,  seeking  a way  to  put  an  end  to 
these  abuses,  entered  into  negotiations  with  Denmark.  The  problem 
confronting  the  Court  of  St.  Petersburg  was  to  protect  the  merchant 
marine  of  one  of  the  belligerent  States,  and  it  proposed  that  its  coasts 
should  be  patrolled  by  a fleet  to  be  furnished  by  Denmark  and  Russia. 
Denmark,  who  had  profited  by  the  transportation  business  of  France 
and  who  desired  recognition  of  the  protective  maxims  of  neutrality, 
took  a different  view  of  the  matter.  Sweden,  whose  interests  were 
identical  with  those  of  Denmark,  took  part  in  the  negotiations. 

No  immediate  result  was  obtained,  but  toward  the  end  of  1779  new 
developments  brought  about  further  negotiations  between  the  Courts 
of  St.  Petersburg  and  Copenhagen.  A Spanish  cruiser  seized  off 
Gibraltar,  which  was  blockaded  by  the  Spaniards,  the  Dutch  vessel 
Concordia,  which  a merchant  of  Archangel,  on  half  shares  with  a 
Dutch  merchant,  had  loaded  with  grain,  and  the  Prize  Court  at  Cadiz 
had  confirmed  the  prize.  Russia  protested.  The  Spanish  royal  order 
of  July  10,  1777,  simply  required  the  searching  of  neutral  vessels  that 
passed  Gibraltar  and  authorized  the  capture  only  of  vessels  which 
violated  the  blockade.  The  Court  of  St.  Petersburg  therefore  de- 
manded reparation  for  the  act  and  the  withdrawal  by  Spain  of  the 
ordinance  it  had  published  concerning  the  Straits  of  Gibraltar.  A 
rescript  to  this  effect  was  sent  on  January  19,  1780,  to  the  Russian 
Plnvoy  at  Madrid,  and,  since  four  vessels  belonging  to  a Russian  mer- 
chant had  just  sailed  from  Russia,  with  a Russian  cargo,  bound  for 
Marseilles,  the  Government  requested  that  they  should  be  protected. 
At  that  very  moment  St.  Petersburg  learned  that  another  Russian 
ship,  the  St.  Nicholas , had  met  with  the  same  fate  as  the  Concordia. 
It  was  laden  with  wheat  for  Malaga  and  Leghorn  and  had  been  seized 
and  taken  to  Cadiz. 

It  was  then  that  the  Empress  of  Russia  decided  upon  further  diplo- 
matic action.  She  determined  to  persuade  Denmark  and  Sweden  to 
back  up  her  efforts,  to  invite  the  United  Provinces  and  Portugal  to 
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adhere  to  a common  policy  with  them,  and,  finally,  to  draw  up  a 
declaration  on  the  principles  of  the  freedom  of  neutral  commerce, 
which  should  be  submitted  to  the  belligerents. 

As  a matter  of  fact,  the  policy  of  the  French  Government  tri- 
umphed; and  the  adoption  of  the  program  drawn  up  by  Catherine  II 
was  to  result  in  the  complete  isolation  of  Great  Britain. 

The  Russian  Government’s  declaration  was  dated  February  27/ 
March  9,  1780.  It  sets  forth  the  principles  which  are  “contained  in 
the  earliest  law  of  peoples,  the  observance  of  which  every  nation  has 
the  right  to  demand  and  which  the  belligerent  Powers  can  not  invali- 
date without  violating  the  laws  of  neutrality  and  abandoning  the 
maxims  which  they  have  adopted  in  various  public  treaties  and  agree- 
ments.’' 

According  to  the  declaration,  the  principles  may  be  reduced  to  the 
following  points : 

( 1 ) That  neutral  ships  may  freely  sail  from  port  to  port  and  along 
the  coasts  of  the  nations  at  war. 

(2)  That  effects  belonging  to  subjects  of  the  Powers  at  war  are 
free  on  board  neutral  vessels,  with  the  exception  of  contraband. 

(3)  That  the  Russian  Government,  in  the  matter  of  determining 
what  constitutes  contraband,  holds  to  the  provisions  of  the  treaty  of 
June  20,  1766,  between  Russia  and  Great  Britain,  which  provisions  it 
extends  to  all  the  Powers  at  war.  With  the  exception  of  saltpeter, 
sulphur,  saddles  and  bridles,  the  articles  of  contraband  enumerated  in 
the  treaty  were  specially  designed  for  use  in  war.  It  was  stipulated 
that  when  a neutral  ship  carried  such  articles,  the  quantity  of  muni- 
tions required  for  its  own  needs  would  be  exempt  from  seizure. 

(4j  That  to  determine  what  constitutes  a blockaded  port,  none 
shall  be  considered  such  except  a port  where  the  attacking  Power  has 
stationed  its  war-ships  sufficiently  near  to  make  access  thereto  clearly 
dangerous. 

(5)  That  these  principles  shall  constitute  the  rule  in  proceedings 
and  judgments  as  to  the  legality  of  prizes. 

This  declaration  was  communicated  on  February  28/March  10, 
1780.  to  the  representatives  of  the  neutral  States  accredited  to  the 
Court  of  St.  Petersburg,  and  the  envoys  of  Denmark,  Sweden,  the 
United  Provinces,  and  Portugal  gave  the  Russian  Government  the 
most  friendly  assurances. 

To  crown  this  declaration  with  success,  armed  neutrality  had  to 
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follow.  This  had  been  foreseen,  and  on  February  27  instructions 
had  been  forwarded  at  the  same  time  as  the  declaration  to  the  Rus- 
sian Ministers  accredited  to  foreign  governments.  These  instructions 
laid  stress  upon  the  necessity  for  a vast  league,  which  would  employ 
force,  if  there  were  need,  to  bring  about  respect  for  the  principles  set 
forth,  and  went  on  to  say  that  it  was  the  desire  of  the  Empress  to 
have  these  new  maxims  made  binding  upon  all  nations,  when  peace 
should  be  concluded.1 

Among  the  neutral  nations,  Denmark  seemed  to  be  the  surest  and 
steadiest  support.  Sweden  was  suspected  of  too  friendly  leanings 
toward  France.  The  United  Provinces,  a prey  to  internal  dissen- 
sions, were  playing  a waning  part  in  European  affairs ; but  the  prin- 
ciples proclaimed  by  Catherine  II  were  of  the  utmost  importance  to 
them,  because  the  Dutch  were  the  great  ocean  carriers.  The  attitude 
of  the  other  countries  was,  on  the  whole,  of  little  consequence. 

The  rescript  addressed  to  the  Russian  envoy  at  Copenhagen  in- 
structed him  to  announce  to  the  Court  of  Denmark  that,  following 
its  example  of  the  preceding  year,  the  Russian  Government  would 
send  in  the  summer  a fleet  to  protect  commerce  in  the  northern  seas, 
and  to  urge  that  Court  to  take  part  in  this  enterprise.  It  laid  stress 
on  the  neutralization  of  the  Baltic,  pointed  out  the  advisability  of  both 
governments  forming  fleets,  and  called  attention  to  the  fact  that  the 
principles  set  forth  in  the  declaration  were  borrowed  from  Danish 
diplomacy.  The  Court  of  Copenhagen  was  invited  to-  adhere  by  a 
formal  treaty,  to  be  drawn  up  in  such  terms  as  to  permit  other  States 
to  subscribe  to  it ; separate  articles  were  to  settle  the  points  which 
concerned  only  the  two  countries,  and  the  Danish  Government  was 
not  only  to  address  to  its  ministers  at  Paris,  London,  and  Madrid  a 
note  in  accordance  with  the  Russian  declaration,  but  also  to  take 
steps  with  a view  to  obtaining  the  support  of  Sweden,  Portugal,  and 
ihe  United  Provinces.  Similar  instructions  were  given  to  the  Russian 
envoy  at  Stockholm. 

The  Russian  ambassadors  at  London  and  at  Madrid  received  com- 
munications, in  which  the  step  taken  by  the  Empress  was  described 
as  “impartial  and  based  upon  the  natural  law.”  The  Court  of  St. 
Petersburg  considered  the  Americans  as  rebels ; it  had  no  interest  in 
them  whatever. 


aF.  de  Martens,  Re  cue'll  des  trail  es  et  conventions  conclus  par  la  Russie  aver 
les  puissances  etrangcres,  vol.  2,  p.  120. 
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The  declaration  was  officially  communicated  to  the  envoys  of  the 
belligerents  at  St.  Petersburg.  The  representative  of  France  replied 
that  the.  principles  of  the  Empress  were  in  accord  with  the  intentions 
of  his  Government.  The  Minister  of  Spain  confirmed  the  promise 
made  by  his  country  to  satisfy  the  demands  of  Russia  with  regard  to 
the  injuries  suffered  by  its  subjects.  The  reply  of  the  English  Min- 
ister stated  that  lawful  neutral  commerce  would  be  respected  bv  Great 
Britain,  and  shortly  after,  in  a note  handed  to  the  Chancellor,  the 
representative  of  Great  Britain  gave  assurance  that  his  Government 
was  conducting  itself  in  accordance  with  the  principles  of  the  law  of 
nations  and  the  stipulations  of  treaties.  The  note  asserted  that  wher- 
ever there  had  been  a question  as  to  the  nature  of  the  cargo  Great 
Britain  had  indemnified  the  owners. 

The  cabinets  of  the  belligerent  countries  likewise  replied. 

The  Court  of  London  invoked  the  law  of  nations,  and  set  up  against 
the  declaration  the  system  which  it  was  following.  The  despatch 
was  in  very  general  terms. 

France  declared  itself  to  be  in  accord  with  Russia.  ‘‘In  the  same 
degree,”  says  a writer,  “in  which  the  Russian  declaration  of  March  9 
had  received  but  a cool  welcome  in  England,  in  France  the  principles 
which  it  laid  down  were  warmly  applauded.  When  it  reached  Ver- 
sailles, there  was  an  outburst  of  joy.”1 

The  Spanish  note  stated  that  the  measures  of  the  Spanish  Govern- 
ment, against  which  Russia  had  taken  exception,  were  the  result  of 
Great  Britain’s  attitude.  The  Court  of  Spain  rallied  to  the  support 
of  the  views  held  by  the  Empress,  the  application  of  which  that  Court 
itself  had  demanded,  and  it  was  its  intention  to  respect  them. 

The  negotiations  with  Denmark  were  not  long  in  producing  results. 
Bernstorff  had  at  the  start  interposed  certain  objections,  the  safest 
way,  in  his  opinion,  being  the  conclusion  of  a Russo-Danish  alliance. 
Nevertheless  an  agreement  was  reached. 

On  July  8 Denmark  made  a declaration  similar  to  the  Russian 
declaration,  and  on  July  9,  1780,  there  was  signed  at  Copenhagen  a 
maritime  convention  for  the  maintenance  of  the  principles  proclaimed 
in  the  double  declaration.  The  two  States  agreed  to  equip  a certain 
number  of  war-ships,  which  were  to  act  in  concert,  in  case  of  need, 
for  the  protection  of  the  commerce  of  die  contracting  parties.  It  was 


ip.  Fauchille,  La  diplomatic  frangaise  ct  le  lique  des  neutres  de  1780 
(1776-1783),  1893,  p.  375. 
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decided  that,  if  either  or  both  of  the  signatories  were  disturbed  or 
molested  as  a result  of  the  convention,  the  two  Governments  should 
make  common  cause.  Separate  articles  proclaimed  the  neutrality  of 
the  Baltic  and  the  desire  of  restoring  peace  between  the  belligerents. 
It  was  stipulated  that  an  effort  should  be  made  to  the  end  that  the 
system  of  neutrality  might  serve  as  the  basis  for  a universal  code,  in 
which  should  be  laid  down  the  rules  to  be  followed  by  all  peoples  in 
time  of  naval  warfare. 

On  July  21  Sweden  made  a declaration  similar  to  the  declarations 
of  Russia  and  Denmark,  and  on  the  same  day  a convention  was 
signed  at  St.  Petersburg  between  Russia  and  Sweden.  It  determined, 
in  addition,  the  nature  of  contraband  of  war,  and  secret  articles  con- 
tained the  stipulation  with  regard  to  the  Baltic. 

Denmark  acceded  to  this  convention  as  a principal  party.  On  July 
9 Sweden  likewise  gave  its  assent  to  the  convention.  The  Court  of 
Russia  addressed  a note  to  the  belligerent  Powers,  informing  them 
of  the  double  accession. 

On  November  30,  1780,  the  States-General  of  the  United  Provinces 
sent  their  adhesion  to  the  league,  but  the  resolution  had  not  been  ap- 
proved by  all  the  Provinces  and,  when  the  convention  was  on  the 
point  of  being  signed,  the  country  was  drawn  into  the  war  against 
Great  Britain.  The  United  Provinces  called  upon  the  northern 
Powers  to  come  to  their  aid,  as  stipulated  in  the  armed  neutrality 
agreement;  but,  as  the  rupture  between  Great  Britain  and  the  United 
Provinces  had  taken  place  before  the  accession  of  the  United  Provin- 
ces and  as  the  result  of  causes  foreign  to  the  objects  of  the  neutrality 
alliance,  their  appeal  was  refused. 

On  May  8,  1781,  Prussia  guaranteed  the  system  of  neutrality.  Aus- 
tria was,  in  turn,  invited  to  adhere.  Joseph  II  and  Count  von  Kaunitz 
considered  the  formality  as  superfluous  and  ill-timed.  As  a matter 
of  fact,  they  were  displeased  because  the  Empress  had  addressed  the 
King  of  Prussia  first.  The  Emperor’s  interest  to  maintain  the  Rus- 
sian alliance  dictated  his  conduct.  He  adhered,  not  by  a formal 
treaty,  but  by  an  exchange  of  acts  signed  by  the  two  Sovereigns,  the 
one,  an  act  of  accession,  the  other,  an  act  of  acceptance.  The  ex- 
change of  these  four  documents  took  place  on  October  19,  1 781 A 
Portugal  acceded  by  the  1 reatv  of  St.  Petersburg,  dated  July  13, 


1F.  de  Martens,  Recucil  dcs  Trcites,  etc.,  vol.  2,  p.  121. 
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1782;  the  Kingdom  of  the  Two  Sicilies  by  the  Convention  of  Feb- 
ruary 10,  1783. 

France  had  replied  on  July  27,  1780,  that  the  Russo-Danish  meas- 
ure was  “the  greatest  blessing  which  the  present  war  had  been  able 
to  secure  to  Europe.”  The  reply  of  Spain  is  not  known.  As  we 
have  seen,  the  Congress  of  the  United  States  had  not  received  an 
official  communication ; but,  on  the  advice  of  Vergennes,  it  gave  its 
support  to  the  principles  proclaimed  and  declared  that  its  Ministers 
to  foreign  countries  should  be  authorized  to  accede,  if  they  were 
asked  to.1  Great  Britain  made  protestations  of  friendship,  and  in 
view  of  the  turn  affairs  had  taken  it  recommended  its  cruisers  and 
privateers  to  act  with  discrimination. 

The  peace  of  Versailles  of  1783  again  put  into  effect  the  stipula- 
tions of  the  treaties  of  commerce  signed  at  Utrecht  in  1713.  The 
maritime  and  commercial  convention  concluded  between  Great  Britain 
and  France  renewed  the  same  provisions.  Taken  in  connection  with 
the  league  of  neutrals,  this  was  a significant  fact,  but  it  should  be 
remarked  that  the  treaty  concluded  between  Great  Britain  and  the 
United  Provinces  contained  no  similar  stipulation,  so  that  the  former 
of  these  two  countries  was  in  a position  to  consider  the  maxims  favor- 
ing neutrals  as  exceptional  in  common  law. 

While  asserting  the  freedom  from  seizure  of  vessels  under  a neutral 
flag,  as  well  as  their  enemy  cargo,  with  the  exception  of  contraband 
of  war,  the  armed  neutrality  league  of  1780  and  the  treaties  which 
followed  it  were  silent  as  to  the  status  of  neutral  goods  under  an 
enemy  flag.  This  omission  was  intentional ; the  northern  Powers 
feared  lest  they  might  appear  to  be  demanding  too  much.  However, 
it  is  none  the  less  true  that,  all  things  considered,  the  league  pro- 
duced practical  results.  It  had  boldly  brought  to  the  fore  the  ques- 
tion of  reforming  international  maritime  law,  and  it  is  no  exaggera- 
tion to  regard  it  as  the  line  of  demarcation  between  two  distinct 
epochs  in  the  development  of  the  law  of  nations.2  The  effect  was 
particularly  conspicuous  in  the  field  of  science,  where  the  movement 
favoring  neutrals  has  become  much  more  marked  since  the  declara- 
tion. 


!H.  Doniol,  Histoire  de  la  participation  de  la  France  a I’etablissement  des 
Etats-Unis,  vol.  4,  p.  437. 

-L.  Gessner,  Les  droits  des  neutres  sur  mcr,  2d  ed.,  1875,  Preface,  p.  vi. 
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VII 

During  the  wars  of  the  Revolution  and  of  the  Empire  belligerents 
disregarded  at  will  the  rights  of  neutrals.  In  1793  Great  Britain, 
Prussia,  and  Russia  made  common  cause  in  prohibiting  the  transpor- 
tation of  wheat  and  provisions  to  France,  and  France  authorized  its 
sailors  to  seize  neutral  vessels  laden  with  food  for  the  enemy  or 
enemy  goods.1  Great  Britain  and  France  soon  took  still  harsher 
measures.  The  Orders  in  Council  and  the  decisions  of  the  Admiralty 
judges  of  Great  Britain  went  so  far  as  to  deny  to  neutrals  the  right 
to  carry  any  products  other  than  those  of  their  own  country ; the  laws 
of  France  and  the  judgments  of  its  prize  courts  declared  lawful  prize 
vessels  loaded  wholly  or  partially  with  goods  emanating  from  Great 
Britain  or  its  possessions,  no  matter  who  was  the  owner  of  the  goods, 
and  the  decree  of  August  29,  1798,  even  provided  that  any  neutral 
subject  found  in  the  crew  of  an  enemy  war  or  merchant  ship  would 
be  treated  as  a pirate.2 

This  wa^  a blow  to  Denmark  and  Sweden  especially.  These  two 
countries  agreed  to  convoy  their  merchant  ships.  Great  Britain 
claimed  the  right  to  search  vessels  sailing  under  convoy.  It  was  then 
that  Paul  I of  Russia,  who  had  withdrawn  from  his  alliances  with 
Austria  and  Great  Britain,  issued  his  declaration  of  August  16/28, 
1800,  inviting  Sweden,  Prussia,  and  Denmark  to  conclude  a conven- 
tion for  the  reestablishment  of  the  rights  of  neutrality.  On  Decem- 
ber 16  two  treaties  were  concluded  at  St.  Petersburg,  one  between 
Russia  and  Sweden,  and  the  other  between  Russia  and  Denmark.  On 
the  18th  a treaty  was  concluded  between  Russia  and  Prussia.  Each 
of  the  three  Courts  acceded  to  the  conventions  of  the  other  Courts 
with  Russia,  and  the  treaties  of  1800  thus  formed  a genuine  quad- 
ruple alliance. 

Article  3 of  the  treaties  set  forth  the  “general  principles  of  the  rights 
of  neutrals.”  These  principles  were  as  follows : 

(1)  Every  vessel  may  sail  freely  from  port  to  port  and  along  the 
coasts  of  the  nations  at  war. 

(2)  Effects  belonging  to  the  subjects  of  the  Powers  at  war  are 
free  on  board  neutral  vessels,  wffh  the  exception  of  articles  of  con- 
traband. 


1C.  de  Martens,  Nouvclles  causes  ceiebres  du  droit  des  gens,  vol.  2,  p.  179. 

2Ch.  de  Boeck,  De  la  propriete  privee  ennemie  sous  pavilion  ennemi,  p.  73. 
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(3)  A port  is  considered  to  be  blockaded  when  access  thereto  is 
clearly  dangerous  as  the  result  of  the  measures  taken  by  one  of  the 
'belligerent  Powers  by  placing  its  war-ships  nearby.  Neutrals  are  not 
permitted  to  enter  the  port. 

(4)  Neutral  vessels  may  not  be  arrested  except  for  just  cause 
and  self-evident  facts.  They  must  be  adjudicated  without  delay  and 
by  due  process  of  law. 

(5)  The  declaration  of  the  commanding  officer  of  the  war-ship  or 
war-ships  accompanying  merchant  vessels  that  his  convoy  has  no  con- 
traband goods  on  board  must  suffice  and  there  is  no  occasion  to 
search  such  vessels.  The  captains  of  war-ships  shall  receive  the 
strictest  orders  to  prevent  trade  in  contraband  goods.  To  ensure  the 
execution  of  these  provisions,  the  two  Sovereigns  shall  equip  propor- 
tionate numbers  of  vessels  and  frigates. 

Articles  11  and  12  permitted  other  Powers  to  accede  to  the  con- 
vention and  provided  that  the  measures  taken  should  be  brought  to 
the  knowledge  of  the  belligerents.  Great  Britain  retaliated  with  war, 
which  was  of  short  duration,  for  the  death  of  Paul  1 caused  a sudden 
change  in  Russian  policy,  and  on  June  17,  1801,  the  maritime  con- 
vention of  St.  Petersburg  was  concluded  between  England  and  Rus- 
sia. 

The  rules  adopted  were  as  follows : 

(1)  The  vessels  cf  neutral  Powers  may  freely  enter  the  ports  and 
sail  along  the  coasts  of  the  nations  at  war. 

(2)  This  freedom  does  not  apply  to  contraband  of  war. 

(3)  The  flag  does  not  cover  the  goods;  that  is  to  say,  the  freedom 
of  the  neutral  vessel  does  not  extend  to  the  enemy  property  with 
which  it  is  laden. 

(4)  Raw  materials  or  manufactured  articles  of  the  countries  at 
war  are  not  regarded  as  enemy  property  when  they  have  become  the 
property  of  subjects  of  neutral  nations. 

(5)  Contraband  goods  are  those  that  have  been  so  designated  by 
previous  treaties,  in  conformity  with  the  stipulations  of  the  treaty  of 
February  22,  1797.  The  two  Contracting  Powers  shall  include  under 
this  head  arms,  projectiles,  powder,  saltpeter,  sulphur,  swordbelts, 
cartridge  boxes,  saddles  and  bridles.  Provisions  and  wood  for  build- 
ing are  not  considered  contraband. 

(6)  No  port  shall  be  regarded  as  blockaded  unless  the  attacking 
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Power  shall  have  stationed  its  ships  sufficiently  near  to  render  access 
thereto  clearly  dangerous. 

(7)  The  vessels  of  a neutral  Power  may  not  be  arrested  except  for 
just  cause  and  self-evident  acts.  They  are  adjudicated  without  de- 
lay, and  the  procedure  shall  be  uniform,  prompt,  and  legal. 

Denmark  and  Sweden  were  forced  to  accede  to  this  convention, 
which  laid  down,  among  other  things,  the  principles  to  be  followed  in 
the  searching  of  merchant  ships.  The  former  of  these  States  did  so 
by  the  Treaty  of  Moscow  of  October  23,  1801  ; the  latter  by  the  Con- 
vention of  St.  Petersburg  dated  March  18/30,  1802. 

In  this  way,  by  making  concessions,  which  were,  on  the  whole, 
rather  slight,  the  London  Cabinet  secured  recognition  of  two  princi- 
ples which  it  considered  of  great  importance,  namely,  that  the  flag 
does  not  cover  the  goods  and  that  vessels  under  convoy  mav  be 
searched. 


PHILLIMORE : C ommentaries  upon  International  Laze.  Third  edi- 
tion, London,  1885. 

Sir  Robert  Phillimore,  British  publicist  born  in  1810.  died  in  1885.  His 
Authoritative  Commentaries  upon  International  Law  appeared  in  four  volumes 
from  1854-1861,  third  edition,  1879-1885.  By  reason  of  its  extent  and  careful 
treatment  this  work  is  regarded  as  the  leading  English  treatise.  The  author  is 
well  known  as  a highly  respected  admiralty  judge. 


Volume  III,  page  333.  CLXXXVI.  The  year  1780  opens  a new 
chapter  in  the  history  of  the  intercourse  of  nations, — 

“Longa  est  injuria,  longae 
“ Ambages , sed  summa  sequar  fastigia  rerum:'1 

In  1780,  an  accident  brought  into  the  field  an  unexpected  and  remark- 
able champion  of  the  new  doctrine — a then  semi-barbarous  Power  of 
typ-antic  dimensions,  touching  at  one  extremitv  the  farthest  bounds  of 

o 70  J 


xAEn.  i,  341-2. 
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civilization,  but  gradually  developing  at  the  other  extremity  forces  and 
resources  in  the  European  hemisphere  which  made  her  opinion  weigh 
heavily  in  the  scale  into  which  it  was  thrown.  The  vast  Empire  of 
Russia  was  governed  at  this  time  by  Catharine  II.  Under  her  auspices 
arose  the  first  of  the  associations  known  in  history  by  the  name  of 
the  two  armed  neutralities. 

It  is  rather  the  province  of  the  historian  than  of  the  jurist  to  trace 
the  origin  and  lay  bare  the  causes  of  this  event.  But  it  must  be  observed 
that  the  memoir  of  Count  Goertz,1  the  diary  of  Lord  Malmesbury,  the 
records  of  De  Flassan2  and  of  Von  Dohm,3  establish,  beyond  the  pos- 
sibility of  a reasonable  doubt,  three  things  respecting  it.  First,  that  it 
was  the  result  of  a cabinet  intrigue  (which  meant  nothing  less  than  the 
welfare  of  nations),  availing  itself  of  an  accident.4  Secondly,  that 
originally  the  Empress  had  fully  adopted  and  meant  to  carry  into  effect 
the  principles  of  international  law  contended  for  by  England.  Thirdly, 
that  to  the  last  she  never  clearly  understood  what  she  had  done,  or  why 
she  had  given  offense  to  Great  Britain.5  Count  Panin  was  Chancellor 
of  the  Empire  ; Prince  Potemkin  the  reigning  favorite  of  the  Empress. 
England,  in  her  war  with  her  colonies,  France,  and  Spain,  sought  aid 
in  an  alliance  with  Russia.  Potemkin  favored,  Panin  opposed  it.  The 
seizure  of  two  Russian  ships  by  Spain  at  this  time  incensed  the  Empress  : 
Potemkin  availed  himself  of  her  wrath  to  induce  her  to  order  the  equip- 
ment of  a fleet,  destined  to  cooperate  with  England  against  Spain,  if 
redress  were  denied.  Panin  discovered  both  that  the  fleet  was  ordered, 
and  its  destination.  He  saw  in  these  facts,  however,  the  opportunity 


1 Memoire  sur  la  Neutralite  armee,  p.  104. 

2Hist.  Gen.  ct  Raisonnee  de  la  Dipl.  Frangaise,  vol.  vii,  p.  266. 


3Denkwiirdigkeiten  meiner  Zcit,  vol.  ii,  p.  100. 

“‘L'lmperatrice  Marie-Therese,  s’extasiant  sur  le  rare  bonheur  de  Catherine, 
tint  au  Baron  de  Breteuil  un  discours  qui  confirme  ce  que  rapporte  le  Baron  de 
Goertz.  ‘II  n’y  a pas,’  lui  dit-elle,  a l’occasion  de  la  neutralite  armee, 
‘il  n’y  a pas  jusqu’a  ses  vues  les  plus  mal  combinees,  qui  ne  tournent  a son, 
profit  et  a sa  gloire;  car  vous  savez  sans  doute  que  la  declaration  quelle  vient 
de  faire  pour  sa  neutralite  maritime,  avait  d’abord  ete  arretee  dans  les  termes 
les  plus  favorables  a l’Angleterre.  Cet  ouvrage  avait  ete  fait  par  la  seule 
influence  de  M.  le  Prince  Potemkin,  et  a l’insu  de  M.  le  Comte  de  Panm ; et 
cette  declaration,  inspiree  par  l’Angleterre,  etait  au  moment  de  paraitre,  lorsque 
M de  Panin,  qui  en  a ete  instruit,  a trouve  moyen  de  la  faire  entierement 
changer,  et  de  la  tourner  absolument  en  votre  faveur.’”— De  Flassan,  vol.  vu, 


p.  272,  note  (1). 

■'Professor  Wurm  (the  author  of  many  tracts  on  maritime  law)  tells  us  that 
Catherine  said  to  Lord  Malmesbury  ( 18th  December,  1783),  Mais  quel  mal  vous 
fait  cette  neutralite  armee,  ou  plutot,  nullite  armee?” — Die  Politik  der  Seemachte, 


p.  314.  (Hamburg,  1855.) 
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of  crushing  his  rival,  and  he  seized  it  with  great  adroitness.  He  ap- 
plauded the  determination  of  the  Empress,  but  artfully  suggested  that 
an  occasion  now  presented  itself  to  her  of  appearing  in  the  magnificent 
character  of  the  lawgiver  of  the  seas,  and  the  protectress  of  neutrals, 
and  at  the  same  time  of  avenging  the  injury  to  herself.  The  flattery 
was  so  specious  and  so  well  applied,  that  the  Empress  placed  herself  in 
the  hands  of  her  wily  and  successful  courtier.  Panin  drew  up  a mani- 
festo of  neutral  rights,  and  the  Empress  communicated  it  to  France, 
Spain,  and  England. 

Seldom  has  a more  important  event  grown  from  a more  despicable 
origin.  It  is  not,  perhaps,  with  any  unnatural  reluctance,  that  we  hear 
in  these  days  that  Europe  acquired  for  the  first  time,  towards  the  end 
of  the  last  century,  an  acquaintance  with  the  true  doctrines  of  interna- 
tional justice  from  a quarrel  between  the  unprincipled  courtiers  of  a 
vain,  profligate  woman,  whom  the  inscrutable  decrees  of  Providence 
had  permitted  to  be  the  absolute  sovereign  of  a half-civilized  empire. 

CLXXXYII.  The  propositions  of  the  new  Russian  International 
Code  were  as  follows  d 

1.  That  neutral  ships  might  freely  trade  from  port  to  port,  and  upon 
the  coasts  of  nations  at  war. 

2.  That  the  property  of  the  subjects  of  belligerent  Powers  should  be 
free  on  board  neutral  ships,  excepting  goods  that  were  contraband. 

3.  That  with  regard  to  contraband  goods,  the  Empress  bound  her- 
self by  what  was  contained  in  the  Articles  X and  XI2  of  her  Treaty 
with  Great  Britain,  extending  these  obligations  to  all  belligerent 
Powers. 

4.  That  to  determine  what  characterizes  a blockaded  port,  this  term 
shall  be  confined  to  places  where  there  is  an  evident  danger  in  entering, 
from  the  arrangements  of  the  Power  which  is  attacking,  with  vessels 
stationary  and  sufficiently  close. 

5.  That  these  principles  shall  serve  for  a rule  in  the  proceedings  and 
judgments  on  the  legalitv  of  prizes. 

CLXXXVIII.  France,  Spain,  Holland,  Denmark,  Sweden,  the  two 
latter  in  direct  violation  of  the  faith  of  treaties,  gave  in  their  adherence 

'De  Martens.  Rccucil,  vol.  iii,  p.  158.  Actes  relatifs  a la  Neutrality  armee. 

2“L’Article  XI  du  Traite  de  1766  designe  les  seuls  objets  suivans  comme 
etant  de  contrebande : ‘Les  canons,  mortiers,  armes  a feu,  pistolets,  bombes, 
grenades,  boulets,  balles,  fusils,  pierres  a feu,  meches,  poudre,  salpetre,  soufre, 
cuirasses,  piques,  epees,  ceinturons,  poches  a cartouches,  selles  et  brides,  au- 
dela  de  ce  qui  est  necessaire  pour  la  provision  du  vaisseau.’  ” — -De  Flassan,  vol. 
vii,  p.  273  (note  1). 
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to  Russia.  At  a later  period,  Prussia  and  the  Emperor  of  Germany 
joined  the  league.  Still  later,  Portugal  and  the  Two  Sicilies  acceded 
to  the  Russian  confederacy. 

CLXXXIX.  As  to  France,  we  have  seen  what  w’ere  the  provisions 
of  her  treaty  seven  months  before  she  joined  the  Russian  League. 

As  to  Spain,  in  the  year  1780,  one  month  before  her  accession,  she 
had  issued  the  severest  ordinances  against  neutrals,  ordering  the  seizure 
of  vessels  which  carried  enemies’  goods  or  provisions.1 

lo  Denmark  and  Sweden,  Great  Britain  replied  by  a vain  appeal  to 
the  faith  of  treaties.  Yet  how  did  the  matter  stand  between  England 
and  Denmark?2 

In  1670,  a solemn  treaty  of  commerce  was  concluded  between  En- 
gland and  Denmark,  the  third  articles  of  which  contained  the  definition 
of  contraband ; but  in  which,  however,  the  words,  “other  necessaries  for 
the  use  of  war,”  were  thought  too  indefinite.  To  remedy  this,  a con- 
vention was  made  to  put  the  matter  out  of  doubt,  by  an  article  to  be 
substituted  in  the  place  of  the  other;  by  which  contraband  was  declared 
to  include  the  very  subjects  so  often  disputed, — ship-timber,  tar,  pitch, 
rosin,  sheet-copper,  hemp,  sails,  and  cordage.  This  was  signed  on  the 
4th  July,  1780.  On  the  8th  was  signed  that  declaration  of  Armed 
Neutrality,  which  had  long  been  concerting  between  its  original  mem- 
bers, and  in  which  the  King  of  Denmark  declares  that  he  understands 
nothing  under  contraband,  except  the  articles  specified  in  the  third 
article  of  the  treaty  of  1670. 

CXC.  To  Russia,  Great  Britain  made  answer  as  to  the  general  law, 
that  “His  Majesty  hath  acted  towards  friendly  and  neutral  Powers 
according  to  their  own  procedure  respecting  Great  Britain,  and  con- 
formably to  the  clearest  principles  generally  acknowledged  as  the  law 
of  nations,  being  the  only  law  between  Powers  where  no  treaties  subsist, 
and  agreeably  to  the  tenor  of  his  different  engagements  with  other 
Powers,  whose  engagements  have  altered  this  primitive  law,  by  mutual 
stipulations  proportioned  to  the  will  and  convenience  of  the  contracting 
parties.”  She  added,  “that  precise  orders  had  been  given  respecting 
the  flag  and  commerce  of  Russia,  according  to  the  laws  of  nations  and 
the  tenor  of  our  treaty  of  commerce  ; that  it  was  to  be  presumed  that  no 
irregularity  would  happen,  but  that  otherwise  redress  would  be  afforded 

’De  Martens,  vol.  iv,  p.  268.  Ward,  p.  163. 

2Ward,  p.  155.  whose  concise  and  dear  statement  I have  transplanted  into  my 
text. 
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by  our  Courts  of  Admiralty,  judging  according  to  the  laws  of  nations, 
in  so  equitable  a manner,  that  Her  Imperial  Majesty  shall  be  perfectly 
satisfied,  and  acknowledge  a like  spirit  of  justice  which  she  herself 
possesses.’'1 

CXCI.  But  the  most  remarkable  fact  connected  with  the  armed  neu- 
trality of  1780  remains  to  be  stated,  namely,  that  every  one  of  the 
Powers  composing  this  hallowed  league  for  the  maintenance  of  inter- 
national justice  upon  the  principles  of  the  Russian  edict,  departed  from 
the  obligation  which  they  had  contracted  as  neutrals  as  soon  as  they 
became  belligerents,  and  returned  without  shame  or  hesitation  to  the 
practice  of  the  ancient  law. 

In  the  meantime  it  must  be  borne  in  mind  that,  though  this  Russian 
Convention  professed  to  contain  an  exposition  of  the  principles  of  uni- 
versal justice,  it  took  care  to  provide  that  its  stipulations  should  be 
binding  only  during  the  present  war ; it  held  out,  indeed,  the  prospect 
of  future  arrangements  in  time  of  peace,  and  Sweden  was  particularly 
anxious  to  propose  a congress  in  which  the  question  should  be  finally 
settled.  We  shall  see  what  course  she  pursued  a few  years  afterwards. 

CXCIL  The  dispute  between  Great  Britain  and  the  Russian  League 
was  not  arranged  when  the  war  was  ended.  But  the  Treaty  of  Ver- 
sailles, 1783,  between  Great  Britain,  France,  and  Spain,  confirmed  the 
Treaty  of  Utrecht,  and  therefore  between  these  contracting  Powers 
established  the  principle  of  “free  ships  free  goods.” 

The  treaty  between  Prussia  and  the  United  States  of  North  America, 
1785,  stipulates  that  enemies’  goods  shall  be  free  on  board  friends’  ships, 
but  not  that  friends’  goods  shall  be  seizable  on  board  enemies’  ships.2 
France  and  Holland  renewed  in  1785  the  articles  of  the  Treaty  of 
L'trecht,3  which  stipulated  that  free  ships  make  free  goods,  and  enemies’ 
ships  enemies'  goods.  In  the  same  year,  Austria  and  Russia4  renewed 
the  provisions  of  the  Armed  Neutrality  on  this  subject. 

In  the  great  commercial  treaty  of  26th  September,  1786,  negotiated 
bv  Mr.  Eden,  under  the  auspices  of  Mr.  Pitt,  with  France,  Great  Britain 
engaged  that  “free  ships  should  make  free  goods,  and  enemies’  ships 
enemies’  goods.”  5 

In  the  debate  which  took  place  in  Parliament  upon  the  preliminaries 

1Annual  Register.  1780,  p.  115. 

2De  Martens,  vol.  iv,  p.  42. 

s Ibid . 68. 

*Ibid.  76. 

5Articles  XX,  XXIX.  Chalmers,  vol.  i,  pp.  530-536. 
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of  this  treaty,  it  was  objected  that  they  contained  a recognition  by  Great 
Britain  of  the  doctrines  of  the  armed  neutrality.  To  this  it  was  an- 
swered that  the  provisions  of  this  treaty  were  only  intended  to  apply 
to  a case,  in  itself  improbable,  that  either  of  the  contracting  parties 
should  be  engaged  in  a maritime  war,  whilst  the  other  should  remain 
neutral,  and  that  these  provisions  were  not  intended  to  furnish  a general 
rule  to  be  observed  towards  other  nations.1 

This  authoritative  interpretation  of  the  treaty  is  remarkable,  and  im- 
portant, and  appears  to  have  been  entirely  overlooked  by  those2  who 
have  cited  the  treaty  as  evidence  that  Great  Britain  intended  to  introduce 
the  general  principle  of  free  ships  free  goods  into  the  International 
Code  of  Maritime  Law. 

CXCIII.  The  United  States  of  North  America,  the  new  Power  which 
had  firmly  established  itself  before  the  Treaty  of  Versailles  was  made 
in  1783,  and  which  carried  the  doctrine  of  international  law  into  a new 
hemisphere,  incorporated  the  two  maxims,  free  ships  free  goods  and 
enemies'  ships  enemies'  goods,  into  her  treaties  with  Holland  in  1782, 
with  Sweden  in  1783,  and  with  Prussia  in  1785. 3 

CXCIV.  The  benevolent  and  philosophical  Franklin  introduced  into 
this  last-mentioned  treaty  various  stipulations,  having  for  their  object 
to  mitigate  the  necessary  horrors  of  war,  abolishing  privateering,  pro- 
tecting fishermen  and  unfortified  cities,  and  providing  for  the  good 
treatment  of  prisoners.4  The  interval  between  the  two  armed  neutrali- 
ties is  still  more  remarkable  for  the  appearance  of  two  celebrated  works 
on  the  rights  and  duties  of  neutrals  by  two  Italian  jurists,  Galiani  and 
Lampredi.  Galiani  was,  as  he  tells  us,  ordered  to  write  his  book  as 
fast  as  possible,  to  defend  the  conduct  of  the  King  of  the  Two  Sicilies 
in  adhering  to  the  Russian  League.  He  published  his  work  at  Naples 
in  1782. 5 In  1788,  Lampredi  published  his  work  at  Florence.6  He 
expressed  his  conclusions,  founded  upon  very  learned  premises,  that 

1 Parliamentary  History  of  England,  vol.  xxvi,  p.  5 63— Speech  of  Lord  Lans- 
downe,  praesertim. 

2Edinburgh  Review  for  July,  1854,  p.  214. 

3Elliot’s  ( American ) Diplomatic  Code,  I,  pp.  134—168,  334. 

AVheaton’s  Histoire,  p.  308. 

5Dei  Doveri  dei  Principi  neutrali  verso  i Principi  guerregianti,  e di  questi 
verso  i Principi  neutrali.  Napoli,  4to,  1782. 

eDcl  Commcrcio  dei  Popoli  neutrali  in  tempo  di  Guerra.  Firenze. 

He  had  previously  published  Juris  Publici  Universalis,  sive  Juris  Naturae  et 
Gentium,  Theoremata.  Liburni,  vol.  iii,  1776-8. 

Mr.  Wheaton  considers  him  to  be  a much  abler  writer  than  Galiani.  Wheat- 
on’s Hist.  310. 
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there  was  no  comparison  between  the  relative  importance  of  the  rights 
of  the  belligerent  and  of  the  neutral,  assuming  them  to  be  in  collision 
upon  the  question  of  enemies’  goods  on  board  neutral  ships.  For  what, 
after  all  (he  says),  is  the  injury  sustained  by  the  neutral  from  the 
capture  of  his  vessel  laden  with  enemies’  goods,  if  his  vessel  be  restored, 
and  he,  as  the  treaties  and  usage  of  nations  require,  be  paid  his  freight? 
Merely  the  delay  and  the  possible  loss  of  a return  voyage.  On  the  other 
hand,  if  the  right  of  the  belligerent  be  foregone,  the  fatal  consequence 
may  ensue  that  the  entire  commerce  of  the  enemy  may  be  carried  on 
under  the  neutral  flag,  and  thus  escape  from  capture,  to  the  great  in- 
jury of  the  belligerent,  the  main  object  of  whose  maritime  warfare  is 
to  destroy  the  commercial  resources  and  revenues  of  his  enemy,  the 
sinews  of  his  naval  power. 

CXCY.  It  has  been  said  that  all  the  members  of  the  armed  neutrality 
abandoned,  upon  the  very  next  opportunity  of  their  becoming  belliger- 
ents, the  creed  which  they  had  sought  to  enforce  by  arms  when  neutrals. 
The  forward  zeal  of  Sweden  in  favor  of  this  creed  has  been  noticed. 
Let  us  now,  having  careful  reference  to  dates,  look  at  the  conduct  of 
those  States. 

The  armed  neutrality  was  in  1780.  The  Peace  of  Versailles  was  in 
1783.  The  next  war.  in  which  Sweden  was  a belligerent,  happened  in 
1788:  it  was  a war  against  Russia.  Her  first  act  was  absolutely  to  re- 
nounce the  principle  of  free  ships  free  goods,  which  she  had  contended 
for  so  furiously  as  a neutral.  “It  would  be  too  gross  an  affront”  (Mr. 
Ward  observes)  “to  her  justice  to  suppose  that  she  has  two  lines  of 
conduct, — one  as  neutral,  the  other  as  belligerent : we  will  therefore 
rather  suppose  that  she  saw  the  errors  into  which  the  aspiring  genius 
of  Russia,  or  her  own  impulses,  heightened,  perhaps,  by  the  incidental 
injuries  inseparable  from  war,  had  betrayed  her;  and  that  she  thought, 
as  her  treaties  bade  her  think,  that  the  principle  before  us  could  only  be 
matter  of  convention. ”1 

Such  was  the  conduct  of  Sweden , practically  affirming  that  this  sup- 
posed right  of  the  neutral  was  inconsistent  with  the  clear  right  of  the 
belligerent.  As  to  Denmark,  we  have  seen  that  in  the  year  of  the  armed 
neutrality,  1780,  she  signed  a treaty  against  the  principle,  free  ships 
make  free  goods,  on  the  4th  of  July,  and  in  favor  of  it  on  the  8th.  By 
the  convention  of  1794,  Denmark  and  Sweden  renewed  the  renunciation 
of  the  maxim,  free  ships  make  free  goods,  which  they  had  made  in  their 


1Ward,  pp.  164—5. 
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treaties,  about  one  hundred  years  before.  These  treaties  had  never  been 
abrogated,  and  by  this  convention  these  States  declared  that  they  claimed 
no  advantages  other  than  those  which  were  clearly  founded  upon  their 
respective  treaties  with  the  different  Powers  at  war.  Denmark,  more- 
over, especially  confirmed  her  ancient  treaty,  referring,  in  her  instruc- 
tions, to  her  merchants,1  to  her  treaty  of  1670  with  England,  in  which 
it  was  stipulated  that  there  should  be  a certificate  amongst  the  ship’s 
papers  to  prove  that  the  cargo  belonged  to  a neutral  Power,  and  ordered 
her  magistrates  in  1793  to  deliver  such  necessary  certificates. 

But  what  did  the  author  of  the  League2  itself  do?  Why,  on  the  8th 
of  February,  1793,  Russia  herself  declared  that  her  treaty  with  France 
of  1786,  in  which  the  tzvo  principles  which  have  been  so  much  discussed 
were  contained,  was  no  longer  obligatory  until  the  restoration  of  order 
in  France.3  She  went  much  farther,  however,  and  renewed  in  the  same 
year  her  treaty  with  England  of  1766,  the  stipulations  of  which  were, 
that  neutral  commerce  should  be  carried  on  “according  to  the  principles 
and  rules  of  the  law  of  nations  generally  recognized.4 

Nor  did  she  even  stop  here,  but  on  the  same  day  entered  into  another 
treaty  with  Great  Britain,  by  which  the  two  Powers  engaged  to  prevent 
neutrals  “from  giving,  on  this  occasion  of  common  concern  to  every 
civilized  State,  any  protection  whatever,  directly  or  indirectly,  in  conse- 
quence of  their  neutrality,  to  the  commerce  or  property  of  the  French 
■on  the  sea  or  in  the  ports  of  France.”  5 

In  the  very  same  year,  Great  Britain  concluded  treaties  containing 
articles  to  the  same  effect,  with  Spain,6  with  Russia,7  and  with  Austria.8 

France,  the  most  important  member  of  the  Russian  League,  was  not 
the  last  to  throw  overboard  the  doctrine  for  the  propagation  of  which 
it  was  established. 

On  the  9th  of  May,  1793,9  a decree  of  the  National  Convention  de- 
clared that  enemies’  goods  on  board  neutral  vessels  were  good  prize; 
that  the  vessels  were  to  be  released  and  freight  paid  by  the  captors. 

JFeb.  22,  1793. 

2Manning,  p.  272. 

3De  Martens,  vol.  v,  p.  382. 

4Ibid.  432. 

l5Ibid.  v.  440. 

GIbid.  477. 

Vbid.  485. 

« Ibid.  489. 

*Ibid.  382. 
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On  the  21st  of  March,  1797,  the  Executive  Directory  issued  a similar 
decree.1 

CX.CVI.  So  much  for  the  fruits  of  the  first  armed  neutrality.  The 
soundness  of  the  principle,  and  the  faith  of  the  engagements,  were 
wafted,  with  the  first  breath  of  war,  to  those  winds  which  bore  the 
fleets  and  privateers  of  the  neutral  league,  now  become  belligerent,  to 
execute  not  the  new  but  the  ancient  maritime  international  law. 

J 

“Atque  idem  venti  vela  ddemque  ferunt.”  2 

CXCVH.  The  conduct  of  the  United  States  of  North  America  with 
respect  to  this  subject,  deserves  especial  notice.  This  nation  had  been 
the  cause  of  that  war  during  the  course  of  which  appeared  the  first 
armed  neutrality.  It  was  at  least  her  apparent  interest  to  sanction  the 
new  law.  Still  more  was  she  animated  to  do  so  by  her  resentment  to- 
wards Great  Britain  and  by  gratitude  to  France;  but  her  conduct  with 
respect  to  this  matter  has  been,  under  the  most  trying  circumstances, 
marked  not  only  by  perfect  consistency,  but  by  preference  for  duty 
and  right  over  interest  and  the  expediency  of  the  moment. 

The  treaty  of  the  United  States  with  France  in  1780,  was  founded 
upon  the  stipulations  of  1778,  by  which  this  Power,  as  far  as  her  own 
predilections  and  private  wishes  were  concerned,  was  at  all  times  ready 
to  abide. 

In  her  treaty  with  England  of  1795,3  these  predilections  and  wishes, 
which  had  found  their  legitimate  issue  in  particular  conventions,  were 
abandoned,  and  their  place  was  taken  by  the  ancient  general  law.  By 
the  seventeenth  article  of  this  treaty,  the  United  States  agreed  that 
enemies’  property  on  board  her  vessels  should  be  confiscated,  the  ship 
and  the  remainder  of  the  cargo  being  allowed  to  depart  without  hind- 
rance; but  that,  on  just  suspicion,  the  vessels  themselves  might  be 
detained  and  carried  into  the  nearest  port  for  the  purpose  of  examining 
and  adjudicating  upon  them. 

CXCVIII.  It  was  of  course  perfectly  competent  to  this  Power  to 
make  these  two  different  treaties  with  different  States,  and  to  her  en- 
during honor,  she  adhered  to  both  under  circumstances  of  some  diffi- 
culty. 


JDe  Martens,  vol.  v,  393. 
2Ovid,  Ep.  vii. 

3De  Martens,  vol.  v,  p.  672. 
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In  1798,  France  promulgated1  a new  doctrine  to  the  United  States, 
viz.,  that  as  this  Power  was  bound  to  treat  France  as  the  most  favored 
nation,  it  was  also  bound  not  to  allow  French  property  on  board  Ameri- 
can ships  to  be  seized  by  British  cruisers,  while  they  prevented  the 
seizure  of  British  property  in  the  same  situation  by  the  French.  This 
demand  was  refused,  and  France  threatened  war  in  consequence.  It 
is  most  truly  said  by  Mr.  Ward,2  that  the  answers  of  the  United  States 
to  France  were  models  of  dignified  and  convincing  argument. 

“Before  the  treaty  with  Great  Britain”  (it  is  represented  in  one  of 
these  notes),  “the  treaty  with  France  existed.  It  follows,  then,  that  the 
rights  of  England  being  neither  diminished  nor  increased  by  compact, 
remained  perfectly  in  their  natural  state,  which  is  to  seize  enemies’  prop- 
erty wherever  found ; and  this  is  the  received  and  allowed  practice  of 
all  nations,  where  no  treaty  has  intervened.”  A nezv  laze  of  nations,  it  is 
pretended,  was  introduced  by  the  armed  neutrality ; but  who  were  the 
parties,  and  what  was  their  object?  “The  compact  was  in  its  own 
nature  confined,  with  respect  to  object  and  duration.  It  did  not  pnrport 
to  change,  nor  could  it  change  permanently  and  universally,  the  rights 
of  nations  not  becoming  parties  to  it.  The  desire  of  establishing  uni- 
versally the  principle,  that  neutral  bottoms  shall  make  neutral  goods,  is 
perhaps  felt  by  no  nation  on  earth  more  strongly  than  by  the  United 
States.  Perhaps  no  nation  is  more  deeply  interested  in  its  establish- 
ment ; but  the  wish  to  establish  a principle  is  essentially  different  from  a 
determination  that  it  is  already  established.  The  interests  of  the  United 
States  could  not  fail  to  produce  the  wish  ; their  duty  forbids  them  to 
indulge  it,  when  decided  on  a mere  right.”3 

“The  complaints  of  the  French,”  said  another  note  of  the  American 
Minister  to  his  President,4  “had  reference,  amongst  other  things,  to  the 
abandonment  by  the  Americans  of  their  neutral  rights,  in  not  maintain- 
ing the  pretended  principles  of  the  modern  law  of  nations,  that  free  ships 
make  free  goods;  and  that  timber  and  naval  stores  are  not  contraband 
of  war. 

“The  necessity,  however,  for  the  strong  and  express  stipulations  of 
the  armed  neutrality  itself  by  all  the  various  Powers  which  joined  it. 
showed”  (as  the  note  went  on  to  state)  “that  those  maxims  were  not  in 
themselves  law,  but  merely  the  stipulations  of  compact;  that,  by  the 

iWard,  p.  167. 

2 Ibid.  167. 

* I bid.  168.  citing  Collection  of  Acts.  198,  etc. 

*Mr.  Pinckney  to  General  Washington. 
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real  law,  belligerents  had  a right  to  seize  the  property  of  enemies  on 
board  the  ships  of  friends ; that  treaties  alone  could  oblige  them  to  re- 
nounce it;  and  that  America,  therefore,  could  not  be  accused  of  par- 
tiality to  Great  Britain,  because  she  did  not  compel  her  to  renounce  it:"1 

CXCIX.  In  the  year  1795,  the  L^nited  States  made  a treaty  with 
Spain,  including  a stipulation  the  reverse  of  that  contained  in  their 
treaty  with  England  in  the  same  year.  In  the  Spanish  treaty  it  is 
stipulated,  that  cargoes  in  neutral  ships  shall  be  free,  no  distinction  being- 
made  as  to*  who  are  the  proprietors  of  the  merchandises.2 

In  1799,  the  United  States  entered  into  a treaty  with  Prussia,  by  the 
12th  article  of  which  they  declared,  that  as  experience  showed  that  the 
maxim,  free  ships  make  free  goods,  had  not  been  respected  in  any  of 
the  wars  since  1785,  Prussia  and  the  United  States  should,  in  a future 
time  of  peace,  either  separately  between  themselves,  or  jointly  with  other 
Powers,  concert  measures  for  the  future  condition  of  neutral  commerce 
in  time  of  Avar ; meanwhile  these  two  Powers  agree  that  their  ships  shall 
conduct  themselves  as  favorably  towards  the  merchant  vessels  of  the 
neutrals  as  the  course  of  the  war  then  existing  might  permit,  observing 
the  general  rules  of  international  law.3 

But  in  the  next  year,  1800,  the  old  French  doctrine  of  free  ships 
free  goods,  enemy’s  ships  enemy’s  goods,  was  incorporated  into  a treaty 
between  France  and  the  United  States.4 

During  the  war  which  commenced  between  the  United  States  and 
Great  Britain  in  1812,  the  Prize  Court  of  the  former  uniformly  enforced 
the  generally  acknowledged  rule  of  international  law,  that  enemies’ 
goods  in  neutral  vessels  are  liable  to  capture  and  confiscation,  except 
as  to  such  Powers  with  whom  the  American  Government  had  stipu- 
lated, by  subsisting  treaties,  the  contrary  rule,  that  free  ships  should 
make  free  goods.5 

CC.  In  the  treaty  of  commerce  of  1797,  between  Russia  and  En- 
gland, the  article  which  relates  to  neutral  commerce6  is  silent  on  the 
question,  and  therefore  the  old  law  remained  unchanged. 

In  the  next  year  (1798),  Russia  entered  into  a treaty  with  Portugal, 
in  which  it  was  stipulated,  that  free  ships  shall  make  free  goods,  but 
also  that  neutral  goods  in  an  enemy’s  ship  should  be  confiscated ,7 

1State  Papers.  5,  281,  286. 

2Article  XV.  De  Martens,  vol.  vi,  p.  154. 

3Ibid.  vi,  676. 

*Ibid.  vii,  p.  103. — Articles  XIV,  XV. 

5Wheaton’s  Elem.,  p.  580. — Ed.  Lawrence,  1855. 

6Article  X,  i bid.  362. 

7Article  XXIV,  ibid.  550. 
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CCI.  The  first  armed  neutrality1  took  its  rise,  as  we  have  seen,  in 
the  ignoble  rivalship  of  contending  courtiers  and  the  vanity  of  a dis- 
solute Empress  of  Russia.  The  second  armed  neutrality  had  not  a 
more  distinguished  origin;  it  was  the  offspring  of  a mad  Emperor  of 
the  same  kingdom. 

The  question  of  convoy  is  connected  with  the  right  of  search,  and 
the  discussion  of  it  belongs  to  a subsequent  chapter;  but  it  should  be 
mentioned  here,  as  having  excited  some  irritation  in  the  Danish  and 
Swedish  Courts  against  England  ; this,  however,  had  been  allayed  by 
the  mission  of  Lord  Whitworth,  the  English  Ambassador  to  Copen- 
hagen. 

At  this  juncture  the  Russian  Emperor  Paul  claimed,  without  a 
shadow  of  reason,2  the  island  of  Malta,  which  had  been  recently  ceded 
to  the  English.  He  had  become  Grand  Master  of  the  once  celebrated 
order  of  the  knights  in  that  island,  and  his  attachment  to  this  imaginary 
distinction  was  supposed  to  be  one  of  the  subjects  on  which  his  con- 
tinually increasing  insanity  manifested  itself.  The  refusal  of  England 
to  surrender  this  island  exasperated  Paul,  and,  with  an  open  contempt 
oi  the  stipulations  of  an  existing  treaty,3  he  laid  an  embargo  on  all 
British  property  within  his  dominions,  and  with  a semi-Asiatic  notion 
of  justice,  ordered  one  British  vessel  to  be  burned  because  another  had 
escaped  from  harm.4 

The  next  step  of  Russia  was  characteristic;  it  was  to  renew  the 
abandoned  armed  neutrality,  as  if  for  the  purpose  of  demonstrating 
how  little  the  League  had  ever  been  concerned  with  general  interna- 
tional justice,  and  how  obviously  it  had  always  been  intended  to  injure 
one  particular  State.  Sweden,5 *  Denmark,®  and  Prussia7  joined  the 
revived  confederacy,  which  contained  the  old  stipulations,  with  this 
important  addition : — 

“That  the  declaration  of  the  officers  who  shall  command  the  ship 
of  war,  or  ships  of  war,  of  the  King  or  Emperor,  which  shall  be  con- 

1Manning,  p.  274. 

2He  alleged  the  treaty  of  1798,  which  was  a treaty  of  subsidy,  in  which  no 
clause  affords  a pretext  for  the  demand. — De  Martens,  vol.  vi,  p.  557. 

3The  12th  Article  provided  that,  in  the  event  of  the  breaking  out  of  war, 
the  goods  and  persons  of  neither  country  should  be  detained  or  confiscated. 

4De  Martens,  vol.  vii,  p.  155. 

5Ibid. 

Hbid.  181. 

Ubid.  188. 
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voying  one  or  more  merchant  ships,  that  the  convoy  has  no  contraband 
goods  on  board,  shall  be  sufficient  ; and  that  no  search  of  his  ship,  or 
the  other  ships  of  the  convoy,  shall  be  permitted.  And  the  better  to 
insure  respect  to  those  principles,  and  the  stipulations  founded  upon 
them,  which  their  disinterested  wishes  to  preserve  the  imprescriptible 
rights  of  neutral  nations  have  suggested,  the  High  Contracting  Par- 
ties, to  prove  their  sincerity  and  justice,  will  give  the  strictest  orders 
to  their  captains,  as  well  of  their  ships  of  war  as  of  their  merchant 
ships,  to  load  no  part  of  their  ships,  or  secretly  to  have  on  board  any 
articles,  which,  by  virtue  of  the  present  Convention,  may  be  considered 
as  contraband ; and,  for  the  more  completely  carrying  into  execution 
this  command,  they  will  respectively  take  care  to  give  directions  to 
their  Courts  of  Admiralty  to  publish  it,  whenever  they  shall  think  it 
necessary ; and,  to  this  end,  the  regulation  which  shall  contain  this 
prohibition,  under  the  several  penalties,  shall  be  printed  at  the  end  of 
the  present  Act,  that  no  one  may  plead  ignorance." 

This  attempt  to  introduce  a new  positive  law  upon  contraband,  hap- 
pily, like  the  rest  of  the  treaty,  abortive,  does  not  require  further  dis- 
cussion in  this  place. 

By  other  articles  of  the  treaty',  mutual  assistance  is  promised  in  case 
of  attack.1 

CCII.  The  second  Russian  League  was  destined  to  enjoy  even  a 
shorter  existence  than  the  first.  Great  Britain  began  her  war  upon  this 
new  confederacy  against  her  by  an  attack  upon  Denmark.  Nelson’s 
immortal  victory  at  Copenhagen  was  followed  by  another  event  of 
great  importance  at  the  time,  and  which  demonstrated  in  what  personal 
feeling  the  new  League  had  originated.  There  is  no  despotism,  how- 
ever unlimited,  none,  however  absolute  and  unquestionable,  according 
to  the  positive  law  or  usage  of  the  country  over  which  it  is  exercised, 
as  not  to  find,  sooner  or  later,  some  check  in  the  necessities  and  feelings 
of  mankind.  The  tyranny  of  Domitian  and  Robespierre2  became  at 
last  unendurable  to  the  poor  as  well  as  the  rich,  and  then  ensued,  by 
violent  means,  their  death.  The  ferocious  acts  of  the  Emperor  Paul, 
and  the  well-founded  belief  that  they  sprang,  in  a great  measure  at 
least,  from  a disordered  brain,  brought  about  at  this  critical  period  a 
similar  result ; not,  however,  from  the  combination  of  the  humble  and 
great,  but  from  the  aristocracy  alone.  Paul  suddenly  disappeared  from 
the  stage  on  which  he  was  acting  so  terrible  a part.  He  was  assas- 

xDe  Martens,  vol.  vii,  p.  172. 

2Sed  periit  postquam  cerdonibus  esse  timendus  Coeperat;  hoc  nocuit  Lamiarum 
caede  madenti.”  Juv.  Sat.  iv,  153. 
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sinated,  and,  as  it  is  generally,  and  certainly  not  without  good  warrant, 
believed,  in  accordance  with  the  deliberate  resolution  of  the  notables  of 
his  Court.  The  act  has  indeed  been  defended  as  a necessary  measure 
of  self-defense,  no  other  remedy  being  supplied  for  such  an  emergency 
by  the  constitution  of  Russia.  We  are  only  concerned  in  this  work  with 
the  result,  which  was  very  remarkable.  Alexander,  the  successor  to 
Paul,  immediately  concluded  a treaty  with  England,  which  adjusted  the 
dispute.  By  this  treaty,  in  June,  1801,  certain  concessions  were  made 
by  England  respecting  convoy , and  it  was  stipulated  that  goods  em- 
barked in  neutral  ships  should  be  free,  except,  contraband  and  the  prop- 
erty of  enemies.  Thus  was  the  old  rule  reestablished  between  Russia 
and  England,  and  to  this  treaty  both  Sweden  and  Denmark  acceded.1 

CCIII.  Among  the  most  remarkable  works  upon  international  juris- 
prudence which  the  crisis  of  the  second  armed  neutrality  produced, 
were  the  Letters  of  Sulpicius,  by  Lord  Grenville,  and  a Speech,  after- 
wards published  bv  the  same  distinguished  statesman,  upon  the  treaty 
between  England  and  Russia  in  1801. 

In  the  Letters,  Lord  Grenville — who  had  but  recently  resigned  the 
office  of  foreign  secretary,  which  he  had  filled  for  many  years — main- 
tained, with  perfect  knowledge  of  the  subject,  much  erudition,  great 
vigor  of  logic,  and  manly  eloquence,  the  ancient  doctrines  of  inter- 
national law  against  those  of  the  armed  neutrality. 

In  the  Speech,2  he  declared  that  dangerous  concessions,  with  respect 
to  the  coasting  and  colonial  trade,  to  contraband  of  war  and  blockade, 
had  been  made  by  Great  Britain.  These  subjects  remain  to  be  con- 
sidered. With  respect,  however,  to  enemy’s  goods  on  board  neutral 
ships.  Lord  Grenville  admitted  that  it  was  fully  recognized  by  the 
second  section  of  the  third  article  of  the  Convention,  which  implied  an 
abandonment  of  the  opposite  principle  of  free  ships  free  goods,  on  the 
part  of  the  Northern  Powers.3 

iDe  Martens,  vol.  vii,  pp.  260-281,  contains  the  three  treaties.  Russia  had 
only  a jew  days  before  made  a treaty  with  Sweden,  embodying  the  articles  of 
the"  Armed  Neutrality,  March,  1801  (De  Martens,  vol.  vii,  p.  329) , so  that,  in 
one  and  the  same  week,  Russia  embodied  the  two  opposite  principles  in  her 
treaties  with  the  same  nation ; and  it  has  been  gravely  argued  that  the  treaties 
constitute  the  international  law  on  this  subject!  Manning,  278. 

2The  argument  was  sound;  but  as  subsequent  treaties  upon  the  same  subject 
have  been  contracted  between  England  and  Russia,  the  concessions  have  no 
present  operation  or  effect. 

Wide,  Phillimore’s  Commentaries  upon  International  Law,  3d  edition,  vol.  i, 
sec.  xlix,  where  this  remarkable  speech  is  referred  to  upon  the  important  ques- 
tion of  permanent  alterations  of  general  international  law  being  introduced  into 
a treaty. 
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PRADIER-FODERE:  Traitc  de  Droit  International  Public  Euro- 
peen  et  Americain.  Pari?,  1885-1906 

P.  Pradier-Fodere.  French  publicist;  born  in  1826;  died  in  1904;  member  oi 
the  Institute  of  International  Law.  His  chief  work  in  the  domain  of  interna- 
tional law  is  his  elaborate  Traite  de  Droit  International  Public,  Europeen  et 
Americain,  1885-1906,  8 volumes. 

M.  Pradier-Fodere  spent  a number  of  years  in  South  America  and  became 
very  familiar  with  Latin-American  conditions.  His  work,  as  the  title  shows, 
considers  international  law  both  from  the  European  and  American  standpoint, 
and  is  highly  regarded  on  the  continent  and  in  Latin  America. 

He  also  published  an  annotated  edition  of  Vattel,  1863,  a translation  of 
Grotius’  De  jure  belli  ac  pads,  1867,  and  Cours  de  Droit  Diplomatique,  1880. 


Volume  8,  page  176. — Privateering  cast  a sinister  light  upon  the 
maritime  rules  which  preceded  the  peace  of  Ryswick  (1697)  and  the 
Treaty  of  Utrecht  11713);  the  vexations  to  which  the  English  cor- 
sairs subjected  the  navigation  of  neutral  States,  especially  during  the 
last  half  of  the  eighteenth  century,  along  with  the  violent  conduct  of 
the  North  American  ship  owners  during  the  independence  war  of  the 
American  colonies,  led  the  most  of  the  European  States,  upon  the  ap- 
peal of  Russia  (1780),  to  unite  for  the  protection  of  maritime  com- 
merce, in  time  of  war,  "in  order  that  through  the  common  efforts  of 
all  the  neutral  maritime  Powers,  there  might  be  established,  in  behalf 
of  the  mercantile  navigation  of  the  neutral  Nations,  a natural  system 
founded  upon  justice  which  might  serve  as  a rule  to  the  centuries  to 
come.”1  But  this  system  never  took  form  in  a universal  maritime 

1The  arbitrary  proceedings,  injurious  to  the  neutrals,  led  Russia  in  1780,  to 
establish  in  behalf  of  the  navigation  and  of  the  commerce  of  the  neutrals,  a 
system  of  principles  which  has  since  been  termed  the  system  of  armed  neu- 
trality. The  belligerent  Powers  (at  that  time  they  were  France,  Spain  and 
Great  Britain)  which  should  have  refused  to  recognize  this  system,  were  to 
have  been  constrained  by  a naval  force  of  the  neutral  nations.  The  system 
of  armed  neutrality  was  formally  notified  by  Russia  to  the  Courts  of  Ver- 
sailles, of  Madrid  and  of  London,  and  the  neutral  Powers  having  been  invited 
to  join  this  system  it  was  immediately  adopted  by  Denmark,  Sweden,  Holland, 
Prussia,  Austria,  Portugal  and  the  Two  Sicilies  which  entered  into  special  con- 
ventions with  Russia  in  regard  to  this  matter.  The  most  of  these  Powers  were 
not  satisfied  to  make  their  accession  to  this  system  known  to  the  belligerent 
Powers,  but  they  notified  the  fact  to  each  other,  and  several  of  them  made 
answer  to  that  notification  by  forwarding  an  act  of  acceptation,  so  that  a con- 
ventional league  was  established  between  these  States,  a real  defensive  alliance, 
with  the  object  of  insuring  the  rights  of  the  neutrals.  Furthermore,  the  Powers 
of  the  North  decided  in  principle  that  within  the  Baltic  Sea,  as  a closed  sea, 
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code,  and  what  is  more,  during  the  various  wars  which  followed,  the 
principles  upon  which  it  was  based  have  not  been  observed  by  the 
very  Powers  which  had  been  the  first  to  propose  it.  A second  league, 
likewise  brought  about  by  Russia  in  1800,  yielded  no  greater  results, 
received  the  approval  of  fewer  States  than  that  of  1780  and  came  to 
an  end  after  a short  time.1 


Page  go6,  Section  3230: — It  has  been  justly  remarked  that  armed 
neutrality  to  which  reference  is  made  so  frequently,  that  is  to  say,  the 
neutrality  protected  by  an  armed  force  organized  by  a neutral  Power, 
solely  with  that  object  in  view,  is  not  a special  kind  of  neutrality,  but 
merely  a more  or  less  efficacious  manner  of  protecting  ordinary  neu- 
trality if  the  latter  stands  in  danger  of  being  violated  by  powerful  bel- 
ligerents. Furthermore,  any  neutrality  must  be  able  to  defend  its 

hostilities  should  not  be  permitted.  France  and  Spain  looked  with  favor  upon 
the  system  of  armed  neutrality,  but  England  declared  that  she  would  continue 
to  abide  by  the  clearest  and  most  generally  accepted  principles  of  the  law  of 
nations,  and  by  the  stipulations  of  her  treaties  of  commerce.  But  in  view  of  the 
energetic  attitude  of  the  neutral  Powers  which  had  manifested  a firm  will  to 
defend  their  pretensions  in  common,  she  enjoined  upon  her  ship  owners  to 
act  less  rigorously  toward  them.  But  there  is  no  league,  however  closely 
formed,  which  does  not  end  by  disintegrating,  and  the  league  of  armed  neu- 
trality did  not  escape  this  fate  during  the  war  of  the  French  Revolution.  Russia 
herself  which  had  been  its  original  instrumentality,  abandoned  it.  See:  Memoirs 
011  Precis  historique  sur  la  ncutralite  armee  et  son  origins,  suivi  de  pieces 
justificatives,  by  Count  de  Goertz  (Basle,  1801);  Nouveau  memoire  ou  precis 
historique  sur  I’association  des  Puissances  neutres  connue  sous  le  nom . de  la 
ncutralite  armee,  avec  des  pieces  justificatives,  1798;  Castera,  Histoire  de 
Catherine  II.  In  regard  to  this  league,  its  antecedents,  the  laborious  negotia- 
tions which  preceded  its  conclusion  and  the  facts  which  led  thereto,  it  is  best 
to  read  up  on  these  matters  in  the  very  substantial  and  complete  work  of  Mr. 
Paul  Fauchille,  entitled : French  Diplomacy  and  the  League  of  Neutrals  of  1/80 
(Paris,  1893). 

The  wars  of  those  troublous  times  brought  again  home  to  the  Powers 
of  the  North  the  necessity  to  insure  the  rights  of  the  neutral  flag 
by  means  of  defensive  alliances.  Hence,  the  second  armed  neutrality  in 
1800.  To  this  effect,  Russia  concluded  treaties  with  Sweden,  Denmark  and 
Prussia.  The  principles  of  the  first  armed  neutrality  were  resanctioned  by 
it,  increased  and  interpreted  as  appeared  then  necessary.  Yet,  this  new  -armed 
neutrality  was  not  adopted  by  as  many  Powers  as  the  first ; its  life  was  only  of 
short  duration.  Six  months  after  its  conclusion,  Great  Britain  succeeded  in 
forming  an  alliance  with  Russia  through  a maritime  convention  to  which  Den- 
mark and  Sweden  were  compelled  to  accede.  In  1807  Russia  informed  England 
that  she  regarded  the  maritime  convention  as  annulled  and  reaffirmed  the  basis 
of  the  armed  neutrality  by  pledging  herself  never  to  depart  from  that  system. 
Later  on,  at  the  time  of  the  conclusion  of  the  Oerebro  Treaty  between  Sweden, 
England  and  Russia  (1812),  neither  the  maritime  convention  nor  the  system 
of  armed  neutrality  were  reestablished.  See : Kliiber,  Droit  des  gens  moderne 
de  l’Europe,  Sections  307,  308,  309,  edition  of  1874,  pp.  440,  441. 
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rights,  and,  in  this  sense,  we  may  affirm  that  neutrality  must  be 
armed.  When  threatened,  then  without  overstepping  their  neutrality, 
the  neutral  States  may  evidently  increase  their  forces  and  hold  them 
ready,  so  that  in  case  of  necessity  they  may  by  force  of  arms  oppose 
any  attempt  against  their  position  as  neutrals,  provided  that  the  meas- 
ures taken  by  them  do  not  exceed  the  defensive  needs  of  the  legiti- 
mate protection  of  their  rights.  This  contingency,  when  such  meas- 
ures are  to  be  taken,  presents  itself  especially  in  the  case  where  neu- 
tral States  should  be  exposed  to  find  their  neutrality  violated  by  a 
belligerent  whose  territory  is  nearby,  vicinal  or  contiguous.  The  de- 
fense of  its  neutrality  is  a national  and  international  duty  of  every 
neutral  State ; it  prevents  wars  from  extending  over  large  areas ; it 
limits  the  arena  of  battle.1  When  neutral  States  observe  neutrality 
without  taking  military  measures  to<  defend  it  in  case  of  need,  neu- 
trality is  said  to  be  peaceful  in  contradistinction  to  armed  neutrality ; 
but  it  is  an  inappropriate  expression,  because  any  neutrality,  even 
armed  neutrality,  is  a peaceful  neutrality,  in  view  of  the  fact  that  neu- 
trals arming  solely  to  protect  their  neutrality  do  so  only  to  remain  at 
peace.  The  expressions  peaceful  and  armed  do  not,  moreover,  ex- 
press necessarily  opposite  ideas : the  former  refers  to  a moral  dispo- 
sition, and  the  second  expresses  a fact.  It  must  be  recognized  that 
this  inexact  designation  is  merely  another  manifestation  of  the  ten- 
dency of  writers  to  indulge  in  subtle  and  clever  language.  The  term 
armed  neutrality  has  also  been  given  to  certain  alliances  which,  be- 
cause of  the  inefficiency  of  their  isolated  forces,  various  neutral  States 
have  contracted  in  view  of  a common  defense,  when  their  interests 
were  identic,  in  order  to  compel  belligerents  to  recognize  their  rights 
and,  betimes,  their  pretensions.  The  armed  neutralities  of  1780  and 
of  1800  between  the  Powers  of  the  North,  are  a very  memorable 
example  of  such  alliances,  although,  according  to  the  observation  of 
Kleen,  they  were  not  confined  to  the  defense  of  rights  or  recognized  ; 
they  did  not  institute  new  legislation ; and  they  have  been  nothing 
more  than  an  armed  neutrality  in  the  ordinary  sense  of  the  word.2 

1Evidently  it  is  not  necessary  that  the  neutrals  he  challenged,  in  order  to 
justify  their  military  measures  calculated  to  defend  their  neutrality  against  the 
enterprises  of  the  belligerents;  imminence  of  such  a danger  sufficiently  justifies 
them  to  resort  to  these  measures. 

2Kleen,  Lois  et  usages  de  la  neutrality,  1898,  book  I,  chap.  2,  sec.  22,  vol.  i, 

p.  119,  note  1. 
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TRESCOT : The  Diplomacy  of  the  Revolution.  New  York,  1852. 

William  Henry  Trescot.  American  publicist  and  diplomat;  born  in  1822; 
died  in  1898 ; studied  law  at  Harvard  and  was  admitted  to  the  bar  in  1843 ; 
assistant  secretary  of  state  in  1860 ; member  of  State  Legislature  of  South  Caro- 
lina; counsel  for  United  States  before  Halifax  Fishery  Commission  in  1877 ; 
minister  to  Chile  and  delegate  to  Pan  American  Congress  in  Washington.  His 
writings  include  The  Diplomacy  of  the  Revolution,  1852,  An  American  View  of 
the  Eastern  Question , 1854,  and  The  Diplomatic  History  of  the  Administrations 
of  Washington  and  Adams,  1857. 


Page  J2.- — The  second  event  to  which  reference  has  been  made  as 
exciting  the  hopes  of  American  statesmen,  and  exercising  a large 
though  indirect  influence  upon  the  relative  position  of  the  belligerents, 
was  the  formation  of  the  Armed  Neutrality  of  1780.1  Its  history  is 
important  under  two  aspects — first,  as  affecting  the  practical  combina- 
tion of  European  nations,  and  second,  as  declaring  a new  system  of 
maritime  law.  The  treaty  of  1763  had,  to  a great  extent,  separated 
England  from  a continental  connexion,  and  in  the  war  with  her 
colonies  she  was  absolutely  without  an  ally.  The  treaty  between 
France  and  the  United  States,  the  declaration  of,  war  by  Spain,  the 
very  uncertain  temper  of  Holland,  compelled  England  to  renew,  if 
possible,  an  alliance  with  some  of  the  European  Powers.  Sir  James 
Harris,  afterwards  better  known  as  Lord  Malmesbury,  was  despatched 
to  St.  Petersburgh  to  effect,  if  possible,  a political  combination.  San- 
guine, adroit,  and  bold,  he  hoped  too  soon,  moved  too  fast,  and  ven- 
tured too  much  ; and  without  paradox  it  may  be  said  that  his  very 
ability  disabled  him.  He  found  the  power  of  the  court  divided  be- 
tween Potemkin,  a rising,  and  Panin,  a setting  favorite.  He  secured 
the  one,  but  provoked  the  other ; and  although  he  estimated  their  posi- 
tions rightly,  he  found,  to  use  the  apt  comparison  of  Goertz,  that  if 
Count  Panin  was  “a  star  that  hastened  visibly  to  its  decline,  it  was 

1Flassans,  Diplomatic  Frangaise,  vol.  vii.  Garden’s  Traites  de  Paix,  tome 
cinquieme,  chap.  xxi.  Diaries  and  Correspondence  of  the  Earl  of  Malmesbury. 
Notices  Historiques  sur  le  Systcme  de  la  N eutralite  Armee,  et  son  Origine,  par 
M.  le  Comte  de  Goertz.  Diplom.  Corresp.  of  the  Revolution.  Hautefeuille, 
Droits  et  Devoirs  des  Nations  Neutres;  Discours  Preliminaire.  Wheaton’s 
History  of  International  Law. 
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still  above  the  horizon,  and  those  even  who  most  desired  to  see  it  dis- 
appear, still  believed  that  they  stood  in  need  of  its  light.  Having 
obtained,  through  the  influence  of  Potemkin,  two  private  interviews 
with  the  Empress  Catharine,  he  succeeded,  after  some  important  con- 
cessions, in  persuading  her  to  consent  to  an  English  alliance.  But 
when  he  received,  in  reply  to  his  home-communications,  full  powers  to 
negotiate  such  a treaty,  he  discovered  to  his  mortification  that  Panin, 
to  whom  the  English  alliance  was  both  politically  and  personally  dis- 
tasteful, and  from  whom  the  preliminary  interviews  with  Catharine 
had  been  carefully  concealed,  had  succeeded  in  undoing  his  work,  and 
as  Foreign  Minister  was  prepared  with  a formal  refusal  to  negotiate. 

As  if  to  remedy  his  disappointment,  however,  news  soon  arrived  at 
St.  Petersburgh  of  the  seizure  of  two  Russian  vessels  laden  with  corn 
and  taken  by  the  Spaniards  in  the  Mediterranean.  The  indignation  of 
Catharine,  peculiarlv  sensitive  as  to  her  commerce,  blazed  out ; and, 
supported  bv  Potemkin.  Lord  Malmesbury,  with  great  ability,  used  the 
fortunate  accident  to  persuade  her  to  demand  from  Spain  peremptory 
satisfaction,  and  at  the  same  time  to  fit  out  a fleet  at  Cronstadt  to  be 
sent  to  sea  at  the  first  opportunitv.  These  preparations  were  again 
carefully  concealed  from  Count  Panin,  and  Lord  Malmesbury  naturally 
and  joyfully  anticipated  their  inevitable  result — an  embroilment  with 
Spain  and  her  belligerent  allies.  Panin  soon  discovered  the  extent  and 
direction  of  this  well-contrived  manoeuvre,  and  defeated  it  bv  a policy 
at  once  bold  and  subtle.  He  expressed  deep  sympathy  with  the  natural 
indignation  of  the  Empress  at  this  violation  of  her  neutral  rights,  but 
suggested  that  instead  of  being  an  exceptional  case  needing  correc- 
tion, it  proceeded  from  a false  system  of  public  law,  against  which  now 
was  the  time  to  protest.  If  England  agreed  with  Russia  in  condemn- 
ing the  seizure,  the  condemnation  by  Russia  of  the  principle  would  be 
equally  acceptable.  He  therefore  persuaded  the  Empress  to  publish  a 
declaration  to  all  the  belligerents  that  such  a violation  of  neutral  rights 
would  not  be  tolerated,  and  to  call  upon  all  the  northern  and  neutral 
Powers  to  make  common  cause  in  defense  of  the  just  principles  of 
maritime  law.  He  satisfied  her  that  this  was  not  onlv  conformable 
to  the  desire  of  the  English  Ambassador,  but  placed  her  at  the  head 
of  a great  league  for  a high  and  worthy  purpose.  He  further  induced 
her  to  keep  her  communications  to  the  foreign  courts  secret  until  they 
should  have  reached  their  destination.  The  despatches  were  written 
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and  the  couriers  started,  without  any  discovery  by  Lord  Malmesbury 
of  the  nature  of  their  missives.  The  Empress  indeed  informed  him 
that  in  a day  or  two  such  communications  would  be  made  to  his  court 
as  would  amply  satisfy  their  desires,  and  this  gracious  news  he  him- 
self hastened  to  communicate.  Great  then  was  the  surprise  and  indig- 
nation of  the  English  Cabinet  when  they  received  from  Russia  a for- 
mal declaration  of  maritime  law  contradicting  the  whole  practice  of 
the  English  Government,  and  striking  at  the  foundation  of  the  system 
which  England  had  always  haughtily  maintained,  and  could  at  this  very 
juncture  least  of  all  afford  to  dispense  with.  Russia  demanded  that 
free  ships  should  make  free  goods — that  even  the  coasting  trade  of 
belligerents  should  be  opened  to  neutrals — that  contraband  should  be 
limited  and  blockades  stringent.  England  received  the  declaration 
coldly.  The  northern  Powers  eagerly  combined  with  Russia  to  form 
a league  in  the  defense  of  this  system,  and  the  belligerents  whom  Lord 
Malmesbury  hoped  to  discomfort  seized  their  advantage.  Spain  made 
restitution,  and  in  recognizing  the  justice  of  the  new  code  pleaded  the 
arbitrary  violence  of  England  as  her  excuse  for  having  violated  it ; 
while  France  approved  the  magnanimous  wisdom  of  the  Empress,  and 
readily  consented  to  what,  by  the  ordinances  of  1778,  she  had  already 
enacted  in  principle  as  the  law  of  her  own  marine.  Unwilling  to  aban- 
don principles  which  she  had  openly  avowed  and  always  acted  upon, 
England  saw  her  last  hope  of  a continental  alliance  destroyed  by  this 
European  league.  Irritated  by  Holland’s  evasion  as  to  her  treaty  obli- 
gations, and  the  adhesion  of  that  republic  to  the  armed  neutrality  soon 
after,  England  declared  war  against  the  Dutch.  The  practical  result 
of  the  Armed  Neutrality  therefore  was  to  add  one  more  to  the  open 
enemies  of  England,  and  to  render  still  more  impracticable  any  com- 
pensating alliance.  In  this  view  it  was  certainly  to  the  United  States 
an  event  of  great  importance. 

Considered  as  a declaration  of  a new  system  of  maritime  law,  in- 
tended to  guard  neutral  rights  and  check  the  supreme  dominion  of  the 
English  navy,  it  is  far  from  deserving  the  importance  attached  to  it 
at  the  time.  In  the  first  place  it  took  its  rise  in  an  accidental  intrigue, 
and  was  never  at  any  time  more  than  a diplomatic  by-play  of  tem- 
porarv  interest.  It  passed  its  short  life  without  activity,  and  died  of 
natural  exhaustion:  and  the  Empress  herself  judged  it  rightly  when 
she  told  Lord  Malmesbury  that  it  should  be  called  rather  nullite  armee 
than  neutrality  armee.  The  great  maritime  belligerent  Powers  who 
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acceded  to  it,  never  recognized  its  principles  except  when  convenient, 
and  it  did  not  even  reflect  the  practice  of  Russia  itself.  For  in  a des- 
patch dated  26th  May,  1780,  Lord  Malmesbury  says  of  Admiral  Greig, 
an  eminent  officer  in  the  Russian  service,  “As  soon  as  he  read  the  declar- 
ation and  saw  the  grounds  on  which  the  instructions  were  to  be  made, 
he  collected  the  various  sentences  which  had  been  pronounced  last  war 
in  the  Archipelago  by  the  Russian  tribunal  instituted  for  that  purpose, 
and  at  which  he  frequently  presided,  on  neutral  ships.  After  proving 
in  the  clearest  manner  that  they  confiscated  and  condemned  Turkish 
property  wherever  they  found  it,  and  the  only  prizes  they  made  were 
such  property  on  board  neutral  ships,  he  gave  in  the  whole  to  Count 
Czernicheff,  signifying  that  as  a faithful  and  affectionate  servant  of 
the  Empress  he  thought  himself  obliged  to  set  before  her  eyes,  that  if 
she  carried  her  present  measures  into  execution  she  would  act  in  direct 
contradiction  to  herself.”  1 

In  the  next  place  the  declaration,  “free  ships,  free  goods,”  was  not 
the  statement  of  a principle,  but  the  expression  of  an  interest — an 
interest  as  shifting  as  any  of  those  movable  necessities  which  have 
always  regulated  political  combinations,  never  recognized  in  war  by 
those  very  belligerents  who  have  declaimed  about  it  in  peace.  The 
effort  to  elevate  it  into  an  international  law  has  been  only  a struggle 
to  legalize  one  sort  of  selfishness  at  the  expense  of  another ; and  such 
a rule  can  take  its  place  only  in  a system  which,  in  the  emphatic  lan- 
guage of  Sir  Wm.  Scott,  “if  it  is  consistent,  has  for  its  real  purpose 
an  entire  abolition  of  capture  in  war — that  is,  in  other  words,  to 
change  the  nature  of  hostility  as  it  has  ever  existed  among  mankind, 
and  to  introduce  a state  of  things  not  yet  seen  in  the  world — that  of 
a military  war  and  a commercial  peace."  2 

The  Congress  of  the  United  States,  however,  fancied  that  they  saw 
in  the  sentiment  of  this  purely  selfish  coalition,  indication  of  such  a 
general  liberality  of  political  judgment  as  would  respond  to  the  spirit 
of  their  resistance.  Although  discouraged  by  the  more  sober  wisdom 
and  better  information  of  the  French  court,  they  expressed  in  strong 
resolutions  their  approbation  of  the  code  of  the  neutrality,  forwarded 
these  resolutions  through  Mr.  Adams  to  the  various  courts  who  had 
entered  into  the  league,  and  finally,  on  December  19,  1780,  despatched 
Mr.  Francis  Dana  as  minister  to  St.  Petersburgh.  In  their  instruc- 

1Malmesbury’s  Diaries,  etc.,  vol.  i,  p.  264. 

2Judgment  of  the  High  Court  of  Admiralty  upon  the  Swedish  convoy,  in  the 
case  of  the  ship  Maria,  Paulsen,  master. 
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tions  they  say  to  him,  “You  will  readily  perceive  that  it  must  be  a 
leading  and  capital  point  if  these  United  States  shall  be  formally  ad- 
mitted as  a party  to  the  convention  of  the  neutral  maritime  Powers 
for  maintaining  the  freedom  of  commerce.  This  regulation,  in  which 
the  Empress  is  deeply  interested,  and  from  which  she  has  derived  so 
much  glory,  will  open  the  way  for  your  favorable  reception,  which  we 
have  greater  reason  to  expect,  as  she  has  publicly  invited  the  belliger- 
ent Powers  to  accede  thereto."  1 

One  would  have  supposed  that  the  maintenance  of  their  own  free- 
dom was  quite  enough  for  the  attention  of  Congress ; and  it  was,  to 
sav  the  least,  a broad  interpretation  of  Catharine’s  invitation  to  sup- 
pose themselves  included  under  the  term  belligerents.  But  it  must 
be  said  for  the  statesmen  of  that  day,  that  they  never  forgot  what  they 
intended  to  be;  and  the  uniform  language  of  their  diplomacy  was 
bold  even  to  what  their  circumstances  might  have  stigmatized  as 
presumption.  But  the  anxiety  with  which  they  sought  to  introduce 
themselves  into  the  affairs  of  Europe  was  ample  evidence  that  they 
did  not  intend  their  independence  to  be  isolation.  They  had  resolved  to 
be  one  of  the  nations  of  the  earth — one  to  whom  the  politics  of  the 
world  were  to  be  matter  of  practical  interest,  and  they  considered 
their  commerce  as  the  means  of  direct  connexion.  It  will  be  now 
generally  admitted  that  any  participation  by  the  United  States  in  this 
coalition  would  have  been  a useless  complication  of  their  affairs,  serv- 
ing no  national  purpose  and  contributing  to  no  general  good.  The 
opportunity,  however,  was  never  offered ; for  Mr.  Dana’s  efforts,  how- 
ever able,  were  very  useless.  His  presence  in  St.  Petersburgh  resulted 
only  in  affording  Lord  Malmesbury  the  small  triumph  of  preventing 
his  public  reception  by  Russia,  even  after  the  acknowledged  indepen- 
dence of  the  United  States,  and  enabling  him  to  close  his  career  of 
disappointment  at  that  court  by  trusting  that  he  had  “suspended  the 
appearance  of  the  American  agent  here  in  public,  till  such  time  as  it 
mav  take  place  without  having  any  disagreeable  or  extraordinary 
effect.”  2 


1Sccrct  Journal  of  Congress,  vol.  ii,  p.  358. 

^Malmesbury’ s Diaries,  etc.,  vol.  i,  p.  506.  Despatch  to  Lord  Grantham,  March 
11,  1783. 
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TWISS:  The  Laic  of  Nations  considered  as  Independent  Political 
Communities.  On  the  Rights  and  Duties  of  Nations  in 
Time  of  War.  Oxford.  1863. 

Sir  Travers  Twiss,  British  publicist;  born  in  1809;  died  in  1897.  As  professor 
at  the  University  of  Oxford,  as  a practicing  international  lawyer,  the  authority 
of  Sir  Travers  Twiss  is  justly  great.  Among  his  chief  works  are: — The  Rights 
and  Duties  of  Nations  in  Time  of  Peace,  1861,  second  edition  1884,  and  The 
Rights  and  Duties  of  Nations  in  Time  of  War,  1863.  The  two  works  appeared 
in  a French  edition  in  1887. 


Volume  II,  page  26J. — One  result  of  the  armed  neutrality  of  1780 
was  to  lay  the  foundation  of  a common  concert  amongst  the  conti- 
nental Powers  on  the  subject  of  contraband  of  war,  although  such 
concert  could  only  take  effect  amongst  the  Powers  which  were  parties 
to  the  treaties  and  declarations  7 for  it  was  not  attempted  on  occa- 
sion of  either  of  the  armed  neutralities  of  1780  or  1800  to  set  aside 
the  treaty-engagements  as  to  contraband  of  war,  which  existed  be- 
tween the  Powers,  which  were  parties  to  either  Armed  Neutrality, 
respectively  and  Great  Britain ; on  the  contrary,  there  were  express 
stipulations  that  in  the  matter  of  contraband,  each  State  should  adhere 
to  its  existing  engagements  with  other  States.  It  is  consistent  there- 
fore with  the  custom  of  contracting  which  prevails  amongst  the 
European  Powers,  that  the  same  nation  should  have  different  conven- 
tions on  the  subject  of  contraband  of  war  with  different  nations. 
“Hence  it  arises,  that  the  catalogue  of  contraband  has  varied  very 
much,”  as  observed  by  Lord  Stowell,  “and  sometimes  in  such  a manner 
as  to  make  it  very  difficult  to  assign  the  reason  of  the  variations,  owing 
to  particular  circumstances,  the  history  of  which  has  not  accompanied 
the  history  of  the  decisions." 1  2 


1The  Declarations  of  Prussia  on  the  subject  of  contraband  of  war  will  be 
found  in  Martens,  vol.  iii,  p.  247 ; and  that  of  Austria  in  Martens,  vol.  iii,  p.  258. 

2The  Jonge  Margarctha,  1 Ch.  Robinson,  p.  192. 
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WALKER:  The  Science  of  International  Law.  London.  1893. 

Thomas  Alfred  Walker.  English  publicist  and  clergyman;  born  in  1862; 
fellow  and  lecturer  of  Peterhouse  College,  Cambridge ; senior  Whewell  scholar 
in  international  law,  1884;  examiner  in  constitutional  history,  roman  law  and 
jurisprudence  in  University  of  London;  member  of  the  International  Law  Asso- 
ciation and  of  several  other  societies  interested  in  international  and  social 
problems.  Among  his  publications  are:  The  Science  of  International  Law , 
1893;  A Manual  of  Public  International  Law,  1895;  A History  of  the  Law  of 
Nations,  volume  1,  1899. 


Page  joj. — The  armed  neutrality  of  1780  was  an  outcome  of  the 
intrigues  of  Count  Panin  working  in  the  interests  of  France  and 
Prussia  upon  the  vanity  of  the  Empress  Catharine,  who  was  herself 
well-inclined  to  British  views.1  Already  in  1778  Sweden  and  Den- 
mark had  approached  the  Empress  with  formal  proposals  for  the  for- 
mation of  a combined  fleet  for  the  protection  of  the  neutral  trade  of 
the  north  against  all  attack.2  It  was  not  until  early  in  1780  that,  chaf- 
ing under  the  indignities  to  which  she  deemed  herself  to  have  been 
subjected  by  the  submission  of  her  neutral  commerce  to  the  belligerent 
right  of  search  she  caused  to  be  presented  to  the  three  belligerent 
Courts  of  London,  Versailles  and  Madrid  a Declaration,  wherein  she 
set  out  certain  principles  which,  without  departing  from  the  strict  and 
rigorous  neutrality  which  she  had  hithereto  inviolably  observed,  she 
expressed  herself  determined  alike  to  adopt  and  effectively  defend.* 
She  took  this  step,  she  said,  with  the  more  confidence  “qu’Elle  trouve 
consignes  ces  principes  dans  le  droit  primitif  des  peuples,  que  toute 
nation  est  fondee  a reclamer,  et  que  les  Puissances  belligerantes  ne 
sauroient  les  invalider  sans  violer  les  loix  de  la  neutrality,  et  sans 
desavouer  les  maximes  qu’elles  ont  adoptees,  nommement  dans  dif- 
ferens  traites  et  engagemens  publics.” 


1Diaries  and  Correspondence  of  the  Earl  of  Malmesbury,  vol.  i,  pp.  219  et  seq.. 
Sir  J.  Harris  to  Viscount  Stormont,  April  24/May  5,  1780  ; Ibid.  i.  299.  Same  to 
Same,  15/26  May,  1780,  Ibid,  i,  307.  Sir  James  Harris  to  Hugh  Elliott,  7/18' 
Feb..  1782,  Ibid,  i,  pp.  485  et  seq. 

-Mr.  Harris  to  the  Earl  of  Suffolk,  11/22  Dec.,  1778,  Ibid,  i,  pp.  219-220.  Lord 
Hillsborough  was  unfortunate  enough  to  excite  the  wrath  of  Catharine  by  a 
jesting  remark  that  “Her  Imperial  Majesty’s  commercial  navy  was  already  the 
best  guarded  in  Europe,  as  she  had  a man-of-war  to  each  merchantman.” 
Diaries  and  Correspondence  of  the  Earl  of  Malmesbury,  vol.  i,  p.  219. 

declaration  of  Her  Majesty  the  Empress  of  all  the  Russias  to  the  Courts  of 
London,  Versailles  and  Madrid,  Martens,  Recueil,  vol.  ii,  p.  74. 
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The  principles  proclaimed  in  this  imposing  fashion  in  the  name  of 
neutrality  and  universal  justice  are  set  forth  in  five  articles. 

1.  Que  les  vaisseaux  neutres  puissent  naviguer  librement  de  port 
en  port  et  sur  les  cotes  des  nations  en  guerre. 

2.  Que  les  effets  appartenans  aux  sujets  des  dites  Puissances  en 
guerre,  sovent  fibres  sur  les  vaisseaux  neutres  a l’exception  des  mar- 
chandises  de  contrebande. 

3.  Que  l’Tmperatrice  se  tient  quant  a la  fixation  de  oelles-ci  a ce 
qui  est  enonce  dans  l'Art.  X et  XI  de  son  traite  de  commerce  avec  la 
Grande-Bretagne,  en  etendant  ces  obligations  a toutes  les  Puissances 
en  guerre. 

4.  Que  pour  determiner  ce  qui  caracterise  un  port  bloque,  on  n’ac- 
cord  cette  denomination  qu’a  celui,  oil  il  y a par  la  disposition  de  la 
Puissance,  qui  I'attaque  avec  des  vaisseaux  arretes  et  suffisamment 
proches,  un  danger  evident  d’entrer. 

5.  Que  ces  principes  servent  de  regie  dans  les  procedures  et  les 
jugemens  sur  la  legalite  des  prises.1 

These  articles  became  the  basis  of  the  First  Armed  Neutrality. 2 
The  reception  accorded  to  the  Imperial  Declaration  by  the  various 
Powers  of  Europe,  and  its  ultimate  fate  forms  a sufficient  comment 
upon  its  character. 

Great  Britain,  struggling  desperately  with  a host  of  foes,  with  the 
combined  force  of  her  revolted  Colonies  and  of  her  ancient  enemies 
France  and  Spain,  could  little  afford  to>  forfeit  the  goodwill  of  the 

’Martens,  Recueil,  vol.  ii,  p.  75.  Diaries  and  Correspondence  of  the  Earl  of 
Malmesbury,  vol.  i,  p.  291. 

2The  precise  extent  of  the  term  contraband  being  in  the  various  acts  of  acces- 
sion set  out  in  detail,  and  the  fifth  article  of  the  Imperial  program  being  fur- 
ther explained,  the  principles  of  the  first  armed  neutrality  were  four ; viz. 

(1)  “Que  les  vaisseaux  neutres  puissent  naviguer  librement  de  port  en  port 
et  sur  les  cotes  des  nations  en  guerre.” 

(2)  “Que  les  effets  appartenans  aux  sujets  des  dites  Puissances  en  guerre, 
soient  fibres  sur  les  vaisseaux  neutres  a 1’exception  des  merchandises  de  contre- 
bande.” 

(3)  “Que  pour  determiner  ce  qui  caracterise  un  port  bloque,  on  n’accorde 
cette  denomination  qu’a  celui,  ou  il  y a par  la  disposition  de  la  Puissance,  qui 
I’attaque  avec  des  vaisseaux  arretes  et  suffisamment  proches,  un  danger  evident 
d’entrer.” 

(4)  “Que  les  vaisseaux  neutres  ne  peuvent  etre  arretes  que  sur  justes  causes 
et  faits  evidens;  qu’ils  soient  juges  sans  retard;  que  la  procedure  soit  toujours 
uniforme,  prompte  et  legale,  et  que  chaque  fois,  outre  les  dedommagemens,  qu’on 
accorde  a ceux  qui  ont  fait  des  pertes  sans  avoir  ete  en  faute,  il  soit  rendu  une 
satisfaction  complette  pour  l’insulte  fait  au  pavilion.” 

See  the  Convention  between  Russia  and  Denmark,  July  9,  1780;  Martens. 
Recueil,  vol.  ii,  pp.  103-107. 
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first  Power  of  the  North.  Yet  the  British  Government,  preferring  to 
risk  the  loss  of  an  all-powerful  ally  rather  than  adopt  that  attitude  of 
politic  complaisance  which  their  ambassador  at  St.  Petersburg — the 
astute  and  able  Harris1 — urgently  advised,2  returned  a reply  of  simple 
and  unyielding  dignity.  During  the  whole  course  of  the  war,  said  the 
ministers  of  George  III,  in  which  His  Majesty  was  then  engaged  in 
consequence  of  the  aggression  of  France  and  Spain,  he  had  mani- 
fested those  sentiments  of  justice,  equity  and  moderation  which  were 
wont  to  govern  all  his  dealings.  He  had  regulated  his  conduct  to- 
wards friendly  and  neutral  Powers  in  accordance  with  theirs  in  his 
regard,  conforming  it  to  the  clearest  and  most  generally  recognized 
principles  of  the  law  of  nations — the  sole  standard  for  nations  who 
were  bound  by  no  particular  treaty — and  to  the  tenor  of  his  different 
engagements  with  other  Powers,  engagements  which  had  varied  the 
normal  law  bv  mutual  stipulations,  and  that  in  many  various  ways, 
according  to  the  will  and  convenience  of  the  contracting  parties. 
Firmly  bound  to  Her  Imperial  Majesty  by  the  ties  of  mutual  amity 
and  of  common  interest,  he  had  from  the  very  beginning  of  the  war 
given  strict  orders  for  the  display  of  respect  to  her  flag  and  to  the 
commerce  of  her  subjects,  in  accordance  with  the  law  of  nations,  and 
the  tenor  of  his  engagements  with  her,  engagements  which  he  would 
fulfil  with  the  most  scrupulous  precision.  These  orders  had  been  re- 
newed, and,  should  the  least  violation  occur,  his  admiralty  tribunals, 
guided  in  their  decisions  solely  and  entirely  by  the  general  law  of 
nations  and  the  stipulations  of  particular  treaties,  would  redress  the 
wrong  in  such  fashion,  that  Her  Majesty  would  recognize  in  their 
judgments  that  spirit  of  justice  by  which  she  was  herself  animated.3 

A singular  contrast  to  this  calm  and  self-respecting  language  was 
afforded  by  the  enthusiastic  acclamations  of  France  and  Spain. 

Louis  XVI,  moved  by  no  other  inducement  in  the  war  in  which  he 
found  himself  engaged  than  by  the  attachment  which  he  felt  for  the 

LTames  Harris,  afterwards  first  Earl  of  Malmesbury,  a diplomatist  whose 
eminent  abilities  displayed  in  a peculiarly  successful  career  amply  justified 
Mirabeau’s  fear  of  “cet  audacieux  et  ruse  Harris”  and  Talleyrand’s  opinion  of 
him  as  the  most  able  English  minister  of  his  day.  Diaries  and  Correspondence 
of  James  Harris,  First  Earl  of  Malmesbury,  edited  by  his  grandson,  the  third 
Earl.  Introductory  Memoir,  xvii. 

2Harris  to  Viscount  Stormont,  13/24  Dec.,  1780;  Diaries  and  Correspondence 
of  the  Earl  of  Malmesbury , vol.  i,  pp.  368-9. 

3Reply  of  the  Court  of  London  to  the  Declaration  of  the  Empress  of  Russia 
concerning  neutral  commerce,  dated  Feb.  28,  1780,  and  presented  at  the  Court  of 
London,  April  1,  1780.  Martens,  Rccueil,  vol.  iv,  pp.  345-346. 
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principle  of  the  liberty  of  the  seas,  could  only  experience  a lively  satis- 
faction in  seeing  the  adoption  of  that  same  principle  by  Imperial 
Russia.  “Ce  que  Sa  Majeste  Imperiale  reclame  de  la  part  des  Puis- 
sances belligerantes,  n'est  autre  chose,  que  les  regies  prescrites  a la 
marine  Francoise,  et  dont  1‘execution  est  maintenue  avec  une  exacti- 
tude connue  et  applaudie  de  toute  l'Enrope.”  It  would  be  unneces- 
sary for  His  Majesty  to  give  new  orders  for  the  care  of  neutral  navi- 
gation over  and  above  the  ordinary  regulations  in  force,  since  the 
Empress  had  declared  for  a system  which  His  Majesty  maintained  at 
the  price  of  his  people's  blood,  and  had  demanded  those  very  laws 
which  he  would  desire  to  make  the  basis  of  the  maritime  code  of  ah 
nations.1 

The  rules  proposed  by  the  Empress  of  Russia,  declared  His  Catholic 
Majesty,  then  engaged  in  the  blockade  of  Gibraltar,  were  those  which 
had  always  guided  his  conduct,  and  which  he  as  a neutral  had  tried  by 
all  means  possible,  but  without  effect,  to  induce  England  to  adopt,  and 
which  only  the  conduct  of  that  Power  had  compelled  him  as  a bel- 
ligerent to  depart  from  in  self-defense.2 

Nor  were  other  Powers  wanting  to  swell  the  chorus  of  applause. 
Denmark3  and  Sweden,4  who  had  been  the  first  to  agitate  for  the  for- 
mation of  an  armed  neutral  league,  Prussia,5 — whose  ruler  was  now 
animated  by  the  most  inveterate  hostility  towards  England, — Austria6 
and  the  Empire,7  the  Two  Sicilies8  and  Portugal9  acceded  to  the  armed 
neutrality.  It  was  in  vain  that  Great  Britain  appealed  to  the  faith 
of  treaties  and  to  the  history  of  the  past.10  Her  utmost  efforts  hardly 

1Reply  of  the  Court  of  France  to  the  Declaration  of  the  Empress  of  Russia, 
April  25,  1780.  Martens,  Recueil,  vol.  iv,  pp.  346-348. 

2Reply  of  the  Court  of  Spain  to  the  Declaration  of  the  Empress  of  Russia, 
April  18,  1780.  Ibid.  pp.  348-350. 

3 July  9.  1780;  Ibid.  ii.  p.  103;  iv,  p.  361. 

4Sept.  9.  1780;  Ibid.  ii.  p.  110;  iv,  pp.  369.  370. 

5May  8,  1781 ; Ibid,  ii,  p.  130.  Sir  James  Harris  to  Viscount  Stormont,  30 
April/ll  May,  1781;  Diaries  and  Correspondence  of  the  Earl  of  Malmesbury, 
vol.  i,  p.  420. 

r,1784 — 5 ; Martens,  Recueil.  vol.  ii,  p.  620. 

■Oct.  9.  1781;  Ibid,  ii,  p.  171. 

sFeb.  10,  1783;  Ibid,  ii,  p.  274. 

"July  13,  1782;  Ibid,  ii,  p.  208. 

10  “Treaties  can  be  changed  only  by  the  mutual  accord  of  the  contracting 
parties,  and,  so  long  as  they  subsist,  they  are  equally  obligatory  in  all  cases 
alike  on  the  one  and  the  other.”  Reply  of  the  Court  of  London  to  the  Declara- 
tion of  the  King  of  Sweden.  Martens,  Recueil,  vol.  iv,  p.  369. 
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sufficed  to  restrain  the  Empress  from  active  furtherance. of  her  prin- 
ciples. 

The  Dutch  too,  between  whom  and  the  English  a rupture  had  been 
swiftly  preparing  in  consequence  of  the  refusal  by  Holland  of  the 
assistance  to  which  she  was  bound  by  treaty  with  England,  and  of  the 
intimate  relations  of  amity  and  commerce  entered  into  between  the 
United  Provinces  and  the  revolted  American  colonies,1  hastened 
to  secure  admittance  into  the  Neutral  League.2  It  seemed  as  though 
the  whole  civilized  world  were  rising  against  the  maritime  supremacy 
of  England.  But  England  was  not  slow  to  accept  the  challenge.  Four 
days  before3 4  the  acceptance  of  the  accession  of  Holland  to  the  armed 
neutrality  the  British  had,  to  the  astonishment  of  Russia  and  the  no 
small  rage  of  Frederick,1  declared  war  against  the  United  Provinces, 
and  the  Dutch,  struggling  in  vain  to  enlist  the  active  assistance  of  the 
Neutral  Powers,  secured  but  a bare  offer  of  mediation,  and  were 
obliged  to  bear  the  full  brunt  of  an  unsuccessful  war.5 

The  principles  of  the  armed  neutrality  had  not  been  sanctified  by 
the  practice  of  the  parties  to  it  in  days  before  their  trading  profits 
were  bound  up  with  the  interests  of  the  neutral  flag,  and  were  violated 
by  those  same  parties  when  first  they  exchanged  their  neutral  charac- 
ter for  that  of  belligerents.  So  far  were  France  and  Spain  from 
adopting  before  1780  the  principle  “free  ships,  free  goods”  that  they 
regularly  asserted  the  principles  of  “enemy  ships,  enemy  goods,”  and 
“enemy  goods,  enemy  ships,”  principles  now  kept  carefully  in  the 
background.  Up  to  the  very  moment  of  the  presentation  of  the  Im- 
perial Declaration  Spain  followed  the  stricter  practice  with  such  sever- 
ity as  well-nigh  drove  Russia  in  self-defence  into  the  arms  of  Eng- 
land.6 Russia  herself  had  during  her  recent  Turkish  war  confiscated 
Turkish  property  wherever  found,  and  the  only  prize  she  made  was, 
as  her  Admiral  honestly  confessed,  of  such  property  captured  under 
the  neutral  flag.7  And  in  their  war  of  1788  Russia  and  Sweden  alike 

1 Diaries  and  Correspondence  of  the  Earl  of  Malmesbury,  vol.  i,  pp.  341,  380. 
Martens,  Recueil,  vol.  ii,  p.  76. 

2Dec.  24,  1780;  Martens,  Recueil,  vol.  ii,  p.  117;  iv,  p.  379. 

"Dee.  20,  1780. 

4 “Puisque  les  Anglais  veulent  la  guerre  avec  tout  le  monde,  ils  l’auront,”  cried 
Frederick  when  he  heard  of  the  English  declaration.  Mr.  Elliott  to  Viscount 
Storrront,  Diaries  and  Correspondence  of  the  Earl  of  Malmesbury,  vol.  i,  p.  383. 

5 Ibid . i.  p.  385.  Martens,  Recueil,  vol.  iv,  pp.  389  et  seq. 

"Diaries  and  Correspondence  of  the  Earl  of  Malmesbury,  vol.  i,  pp.  278-279. 

'Sir  James  Harris  to  Viscount  Stormont,  15/26  May,  1780,  Diaries  and  Cor- 
respondence of  the  Earl  of  Malmesbury,  vol.  i,  p.  306. 
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renounced  the  principles  which  they  had  publicly  declared  for  but 
eight  short  years  before.1 

After  the  movement  of  1778-80,  indeed,  the  combined  rules  “free 
ships,  free  goods ; enemy  ships,  enemy  goods”  advanced  in  favor,  and 
were  embodied  in  numerous  treaties,  France  now  taking  the  lead  in 
iheir  support.2  But  there  was  still  no  perfect  consistency  in  the  en- 
gagements of  the  several  Powers ; sometimes  the  principle  “free  ships, 
free  goods"  was  adopted  without  the  companion  jingle;3  sometimes  a 
different  rule  was  followed  by  the  same  Power  at  the  same  period 
with  different  states,  or  even  with  the  same  state  at  different  periods.4 
In  the  main,  however,  the  principle  of  the  freedom  of  the  neutral  flag 
seemed  well  on  the  way  to  general  acceptance,  when  a new  phase  was 
entered  upon  in  the  outbreak  of  the  wars  of  the  French  Revolution, 
The  passions  of  the  combatants  in  that  great  struggle  were  aroused  too 
fiercely  for  any  improved  regard  of  neutral  rights.  France  in  declar- 
ing good  prize  the  goods  of  an  enemy  found  under  the  neutral  flag5 
was  the  first  to  repudiate  her  recently  formed  engagements,  and  Rus- 
sia herself  abandoned  the  high  moral  notions  of  which  she  had  been 
the  fervent  preacher,  to  adopt  with  England  “the  principle  generally 
recognized  and  the  precepts  of  the  law  of  nations,”  6 to  wit,  that  old 
rule  of  the  Consolato  del  Mare  which  her  ally  had  so  long  and  so<  con- 
sistently maintained.  Nor  were  the  rest  of  the  parties  to  the  armed 
neutrality  slow  to  follow  this  suggestive  example.7  The  United  States 


xCf.  Martens,  Recueil,  vol.  vi,  p.  210. 

2Treaties  of  France  and  U.  S.  1778  France  and  Mecklenburg  1779,  Holland 
and  U.  S.  1782,  Sweden  and  U.  S.  1783,  France  and  Great  Britain  1786,  France 
and  U.  S.  1800:  Martens,  Recueil,  vol.  i,  p.  695;  ii,  pp.  41,  255,  332,  693;  vii,  pp. 
56  and  490;  Chalmers,  Treaties,  vol.  i,  p.  530. 

3Treaties  of  France  and  Holland  1785,  Prussia  and  U.  S.  1785,  France  and 
Hamburg  1789,  U.  S.  and  Spain  1795,  U.  S.  and  Tripoli  1796,  Russia  and  Por- 
tugal 1798;  Martens,  Recueil,  vol.  ii,  pp.  571,  616;  iii,  p.  159;  vi,  p.  574;  vii,  pp. 
147  and  267. 

4Treaty  of  U.  S.  and  Great  Britain,  1795;  Martens,  Recueil,  vol.  vi,  p.  368. 

5See  the  Decrees  of  the  National  Convention  of  May  9 and  July  17,  1793,  and 
the  Arrcte  of  the  Executive  Directory  of  March  2,  1797 : Martens,  Recueil, 
vol.  vi,  pp.  757-9  and  769. 

The  Law  of  Jan.  18,  1798,  laid  down  the  principle  that  “L’etat  d’un  navire, 
en  ce  qui  c.oncerne  la  qualite  de  neutre  ou  d’ennemi,  est  determine  par  sa 
cargaison.”  All  vessels  carrying  English  goods  were  accordingly  declared  good 
prize.  Martens,  Recueil,  vol.  vi,  pp.  774—5. 

6Treaty  of  Great  Britain  and  Russia  1797,  Art.  10,  Martens,  Recueil,  vol.  vi, 
p.  727  : see  ibid,  v,  pp.  109,  115. 

7Treaties  of  Great  Britain  and  Spain,  Great  Britain  and  Prussia,  Great  Britain 
and  the  Empire  1793;  ibid,  v,  pp.  150,  168,  170. 
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remained,  and  for  obvious  reasons,  the  only  consistent  supporter  of 
the  privilege  of  the  neutral  carrier.1 

But  the  day  of  “free  ships,  free  goods”  was  not  yet  over.  In  the 
first  few  months  of  the  year  1800  A.  D.  the  Northern  Powers  again 
drew  together  in  the  second  armed  neutrality.2  Arising  immediately 
in  the  resentment  of  the  mad  Emperor  Paul  at  the  conduct  of  Great 
Britain  in  retaining  the  island  of  Malta  in  contravention  of  what  he 
conceived  to  be  his  rights  as  Grand  Master  of  the  Knights  of  St. 
John,3  its  more  public  occasion  was  the  recent  irritation  caused  in  the 
North  by  the  attitude  of  England  on  the  subject  of  the  protection 
afforded  by  neutral  convoy.4 

Early  in  the  second  half  of  the  eighteenth  century  Sweden  and  Den- 
mark had  attempted  to  set  up  as  a neutral  right  the  immunity  from 
belligerent  search  of  merchantmen  sailing  under  the  convoy  of  a neu- 
tral man-of-war/'  The  question,  however,  became  of  more  pressing 
importance  in  the  last  decade  of  the  century,  when  the  number  of  such 
convoys  was  largely  increased  in  consequence  of  the  action  of  the 
combatants  in  the  French  revolutionary  struggle,  and  more  especially 
after  the  issue  of  the  French  decrees  denouncing  the  penalty  of  con- 
fiscation against  the  neutral  ship-owner  who  should  engage  in  carrying 
English  goods,  and  the  pirate’s  death  to  the  neutral  seaman  who  should 
venture  to  sign  articles  in  the  English  service.6  Then  the  irritation 
of  the  disputants  rose  to  fever  heat  in  consequence  of  a succession  ot 
exciting  incidents. 

In  1798  a Swedish  convoy  was  after  some  slight  display  of  force  in 
the  British  Channel  brought  in  for  adjudication  in  the  British  Prize 
Court,  and  condemned  by  Sir  William  Scott  on  the  ground  of  resist- 
ance.7 

In  December,  1799,  occurred  a more  spirited  affair  in  the  straits  ot 
Gibraltar  between  the  English  squadron  of  observation  and  a Danish 

^-Treaties  of  U.  S.  and  Spain  1795,  U.  S.  and  Prussia  1789.  U.  S.  and  France 
1800;  ibid,  vi,  pp.  154  and  6*76;  vi,  p.  103. 

2 Traites  et  autre s actcs  rclatifs  a la  nouvctle  association  maritime ; Martens, 
Supplement,  vol.  ii,  pp.  344-475. 

3Cf.  Martens,  Rccueil,  vol.  vii,  p,  156. 

4Manning,  Law  of  Nations,  Book  V,  chap.  XI. 

5The  principle  was  adopted  in  the  following  treaties : LTnited  States  and 
Prussia,  1785,  France  and  Russia,  1786-7,  Two  Sicilies  and  Russia,  1787,  Por- 
tugal and  Russia,  1787  and  1798,  United  States  and  France,  1800.  Martens, 
Rccueil,  vol.  ii,  p.  572;  iii,  pp.  17,  45,  119;  vii,  pp.  266,  493. 

6Arrete  of  the  Executive  Directory  of  Oct.  29,  1798. 

7The  Maria,  1 C.  Rob.  340. 


EXTRACTS  FROM  WORKS  ON  INTERNATIONAL  LAW  97 


convoy,  the  Danish  commander,  in  pursuance  of  his  instructions,  firing 
on  the  boats  of  the  English  search  party.  Mr.  Merry,  the  charge 
d’affaires  at  Copenhagen,  immediately  demanded  an  explanation  and 
disavowal  of  the  action  of  the  Danish  captain.1  Count  Bernstorff, 
however,  far  from  complying  with  the  demand,  sought  to  justify  the 
conduct  of  the  officer,  coupling  with  a denial  of  the  right  of  belliger- 
ents to  search  merchantmen  under  convoy  an  answering  demand  for 
reparation.2 

The  dispute  was  still  unsettled  when  on  July  25,  1800,  the  Danish 
and  British  navies  again  came  into  hostile  collision,  and  Captain 
Krabbe  of  the  Freya,  a Danish  frigate  convoying  six  merchantmen, 
having  refused  to  permit  the  search  of  his  charge  in  the  British  Chan- 
nel, was,  after  a smart  action  with  a British  squadron,  brought  in  with 
the  convoy  to  the  Downs.3  The  Danish  Government  in  their  turn  de- 
manded prompt  satisfaction  for  this  most  public  insult  to  their  neutral 
national  flag,  and  an  immediate  restitution  of  the  captured  vessels. 
Blit  Great  Britain  showed  no  sign  of  a willingness  to  yield.  Lord 
Whitworth  was  instantly  despatched  on  a special  mission  to  Copen- 
hagen, but  a British  fleet  entered  the  Sound  to  lend  weight  to  his  rep- 
resentations. A lively  passage  at  arms  ensued,4  Great  Britain  defend- 
ing the  action  of  her  officers  as  grounded  in  the  plainest  principles  of 
the  law  of  nations,  whilst  Count  Bemstorfif  treated  the  capture  of  the 
; convoy  as  an  altogether  unwarranted  invasion  of  neutral  rig'hts. 
Finally,  however,  the  negotiators  agreed  on  August  29,  1800,  upon  a 
convention  for  the  temporary  settlement  of  the  contested  question.5 
But  a new  and  more  formidable  disputant  was  already  in  the  field.  On 
August  16,  1800,  the  Emperor  Paul,  to  whom  the  Danish  Government 
had  made  early  approaches,  issued  a declaration  wherein,  reciting  the 
history  of  the  recent  action  of  the  English  with  regard  to  neutral  con- 
voys, he  invited  Sweden,  Denmark,  and  Prussia  to  concur  wfith  him 
in  measures  for  the  establishment  in  full  force  of  the  principles  of 
the  Armed  Neutrality.6  Nor  did  Paul  content  himself  with  empty 

1Mr.  Merry  to  Count  Bernstorff,  April  10.  1800;  Martens,  Supplement,  vol. 
ii,  p.  347. 

2Count  Bernstorff  to  Mr.  Merrv,  April  19,  1800 ; Martens,  Supplement,  vol.  ii, 

p.  350. 

3Count  de  Wedel-Jarlsberg  to  Lord  Grenville,  July  29,  1800;  ibid,  ii,  p.  353. 
Memoirs  and  Correspondence  of  the  Marques  Wellesley,  vol.  ii,  p.  116. 

4Martens,  Supplement,  vol.  ii,  pp.  359  et  seq. 

5Martens,  Rccueil,  vol.  vii,  p.  426. 

6Martens,  Supplement , vol.  ii,  p.  368. 
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words.  Apprised  of  the  appearance  of  the  English  squadron  in  the 
Sound,  he  ordered  the  sequestration  of  all  English  property  within 
his  dominions.  The  arrival  of  the  news  of  the  signature,  on  the  very 
day  (Aug  29)  of  the  issue  of  his  edict,  of  the  Anglo-Danish  conven- 
tion momentarily  disconcerted  his  plans,  but,  a new  source  of  irrita- 
tion against  England  being  inopportunely  supplied  by  the  non-fulfil- 
ment of  his  singular  Maltese  dreams,  he  started  afresh  on  his  career 
of  violence.  An  embargo  was  laid  on  British  shipping  in  Russian 
ports,  and,  when  two  British  vessels  made  their  escape  by  force  front 
their  anchorage  in  the  port  of  Narva,  a third  which  remained  was 
committed  to  the  flames.  Nor  were  other  Powers  wanting  to  excite 
to  frenzy  a brain  but  too  palpably  disordered.  Spain  lent  fuel  to  the 
conflagration  by  complaining  of  the  irregular  impressment  by  an  Eng- 
lish squadron  of  a Swedish  galliot  for  the  purpose  of  cutting  out  a 
couple  of  Spanish  frigates  in  the  harbour  of  Barcelona,1  and  Prussia 
supported  her  in  an  extraordinary  and  altogether  unjustifiable  demand 
upon  Sweden  for  the  release  of  the  captured  vessels.  It  was  a singu- 
lar view  of  neutral  rights  which  was  expounded  by  these  strange 
allies : Spain  excluded  all  Swedish  vessels  from  her  ports  by  way  of 
reprisal  for  the  refusal  of  Sweden  to  be  hurried  into  forcible  measures 
against  England,2  and  Prussian  troops  entered  the  ports  of  the  neutral 
city  of  Hamburg  because  an  Embden  contraband  trader  captured  by 
the  English  had  been  driven  by  stress  of  weather  into  the  sheltering 
harbour  of  Cuxhaven.3 

But  of  little  avail  with  the  Powers  of  the  North  were  arguments 
merely  verbal. 

In  December,  1800,  Denmark,  Sweden  and  Prussia  united  with  Rus- 
sia in  the  second  armed  neutrality. 

The  guiding  principles  of  the  new  league  were  set  out  in  the  main 
in  five  articles,  which  added  to  the  four  rules  of  1780  a fifth  dealing 
with  the  subject  of  convoy.4 

1Ortolan,  Dipl,  de  la  Mer,  tom.  ii,  liv.  3,  ch.  i,  pp.  30-31,  and  Pieces  Justifica- 
tives  B. 

2See  the  correspondence  between  the  Spanish  and  Swedish  Governments, 
Martens,  Supplement,  vol.  ii,  pp.  374—381. 

°Ibid.  ii,  pp.  381-387. 

4The  four  Powers  agreed  upon  measures  to  enforce  the  rules : — 

(1)  “Que  tout  vaisseau  peut  naviguer  librement  de  port  en  port,  et  sur  les 
cotes  des  nations  en  guerre. 

(2)  “Que  les  effets  appartenans  aux  sujets  des  dites  puissances  en  guerre 
soient  libres  sur  les  vaisseaux  neutres,  a l’exception  des  marchandises  de  con- 
trebande. 
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Denmark,  taken  to  task  by  Great  Britain  in  respect  of  her  accession 
to  a combination  for  the  support  of  principles  diametrically  opposed 
to  the  spirit  of  the  convention  but  just  concluded,  unhesitatingly 
avowed  her  adhesion  to  the  Northern  Alliance,  and  called  upon  her 
questioner  to  admit  “One  l’abandon  provisoire  et  momentane,  non  d’un 
principe  dont  la  question  est  restee  indecise,  mais  d’une  mesure  dont 
le  droit  n’a  jamais  ete,  ni  ne  scauroit  jamais  etre  conteste,  ne  se 
trouve  nullement  en  opposition  avec  les  principes  generaux  et  per- 
manens,  relativement  auxquels  les  puissances  du  Nord  sont  sur  le 
point  de  retahlir  un  concert,  qui  loin  de  pouvoir  compromettre  leur 
neutralite,  n’est  destine  qu’a  la  raftermir.”1 

But  Great  Britain,  now  more  free  than  in  1780  to  deal  with  the  self- 
constituted  prophets  of  neutral  right,  was  in  no  humor  to  stomach 
either  the  veiled  hostility  of  Bernstorff  or  the  overweening  insolence2 
of  Haugwitz.  A war  of  embargoes  speedily  led  on  to  open  rupture. 
Parker  and  Nelson  forced  the  passage  of  the  Sound,  and  crushed  the 
Danish  naval  power  in  the  bloody  battle  of  Copenhagen  ;3  the  Danish 
and  Swedish  possessions  in  the  West  Indies  surrendered  in  quick  suc- 
cession to  Duckworth  and  Trigge;4  and  British  troops  occupied  with- 

(3)  “Que  pour  determiner  ce  qui  caracterise  un  port  bloque,  on  n’accorde 
cette  denomination  qu’a  celui,  ou  il  y a,  par  la  disposition  de  la  puissance  qui 
l’attaque  avec  des  vaisseaux  arretes  et  suffisamment  proches,  un  danger  evident 
d’entrer  et  que  tout  batimens  naviguant  vers  un  port  bloque  ne  pourra  etre 
regarde  d’avoir  contrevenu  a la  presente  Convention,  que  lorsqu’apres  avoir 
ete  averti  par  le  Commandant  du  blocus  de  l’etat  du  port,  il  tachera  d’y 
penetrer  en  employant  la  force  ou  la  ruse. 

(4)  “Que  les  vaisseaux  neutres  ne  peuvent  etre  arretes  que  sur  de  justes 
causes  et  faits  evidents,  qu’ils  soient  juges  sans  retard,  que  la  procedure  soit 
toujours  uni  forme,  prompte  et  legale,  et  que  chaque  fois,  outre  les  dedomma- 
gemens  qu’on  accorde  a ceux  qui  ont  fait  des  pertes,  sans  avoir  ete  en  contre- 
vention,  il  soit  rendu  une  satisfaction  complette  pour  l’insulte  faite  au  pavilion  de 
leurs  Majestes. 

(5)  “Que  la  declaration  de  l’Officier,  commandant  le  vaisseau  ou  les  vais- 
seaux de  la  Marine  Rovale  ou  Imperiale,  qui  accompagneront  le  convoi  d’un  ou 
de  plusieurs  batimens  marchands,  que  son  convoi  n’a  a bord  aucune  marchandise 
de  contrebande,  doit  suffire  pour  qu’il  n’y  ait  lieu  a aucune  visite  sur  son  bord 
ni  a celui  des  batimens  de  son  convoi.” 

Conventions  between  Russia  and  Sweden,  Russia  and  Denmark  and  Russia 
and  Prussia  (Dec.,  1800),  Martens,  Supplement,  vol.  ii,  pp.  393,  402,  409. 

1Count  Bernstorff  to  Mr.  Drummond,  Dec.  31,  1800.  Martens,  Supplement, 
vol.  ii,  p.  417. 

2Count  Haugwitz  to  Lord  Carysfort,  Feb.  12,  1801.  Martens,  Supplement, 
vol.  ii,  pp.  431  et  seq. 

3April  2,  1801. 

4Martens,  Supplement,  vol.  ii,  p.  466. 
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out  a show  of  resistance  Serampore  and  Tranquebar.1  Humbled  at 
home  and  stripped  of  all  their  foreign  dominions,  the  Danes  were  in 
no  condition  to  prolong  an  unecmal  struggle,  and  the  cruel  murder  of 
Paul2  opened  a speedy  way  to  the  accommodation  of  differences. 
Early  in  June,  1801,  a maritime  convention3  was  signed  at  St.  Peters- 
burg between  the  ministers  of  George  III  and  the  new  Emperor 
Alexander.  The  treaty  may  be  regarded  as  a compromise.  Great 
Britain,  confirming  the  definition  of  contraband  set  out  in  her  last 
treaty  of  commerce  with  Russia,  agreed  expressly  to  adopt  three  prin- 
ciples of  the  armed  neutrality  which  she  had  not  hitherto  contested. 
She  admitted  the  right  of  neutrals  to  navigate  freely  between  the 
ports  and  on  the  coasts  of  nations  at  war,  she  acknowledged  that 
blockade  to  be  binding  must  be  effective,  and  she  assented  to  the  neces- 
sity for  the  administration  by  belligerents  in  their  dealings  with  neu- 
trals of  speedy  and  uniform  justice.  But  she  vindicated  against  the 
neutral  Powers  the,  right  of  search  of  merchantmen  under  convoy  as 
exercised  by  men-cf-war,  and  established  the  liability  to  seizure  by  a 
hostile  captor  of  goods  being  actually  the  property  of  the  subject  of 
a belligerent  laden  under  the  neutral  flag.4 


WESTLAKE:  International  Law,  Fart  II,  War.  Second  edition, 

Cambridge,  1913. 

John  Westlake.  Contemporary  British  publicist;  born  1828;  Whewell  professor 
of  international  law  at  the  University  of  Cambridge,  1888-1908. 


Page  263. — The  compromise  between  belligerents  and  neutrals  is, 
however,  subject  to  the  question  whether  there  is  anything  peculiar  in 

1 Memoirs  and  Correspondence  of  the  Marques  Wellesley,  vol.  ii,  chap.  v. 

2Diaries  and  Correspondence  of  the  Earl  of  Malmesbury,  vol.  iv,  pp.  54—56. 

3Martens,  Supplement,  vol.  ii,  p.  476. 

4It  is  agreed  by  Article  III : — • . N 

“Que  les  effets  embarques  sur  les  vaisseaux  neutres  seront  libres,  a 1 exception 
de  la  contrebande  de  guerre  et  des  proprietes  ennemies ; et  il  est  convenu  de  ne 
pas  comprendre  au  nombre  des  dernieres  les  marchandises,  du  produit,  du  cru 
ou  de  la  manufacture  des  pays  en  guerre,  qui  auroient  ete  acquises  par  des 
sujets  de  la  puissance  neutre,  et  seroient  transporters  pour  leur  compte;  lesquelles 
marchandises  ne  peuvent  etre  exceptees  en  aucun  cas  de  la  franchise  accordee 
au  pavilion  de  la  dite  puissance.”  Rule  2. 
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the  character  of  the  investment  which  neutrals  have  accepted  as  equiv- 

« 

alent  to  siege,  and  on  this  we  meet  with  a long  and  great  controversy 
which  still  exists  if  the  Declaration  of  London  shall  not  be  found  to 
have  settled  it.  One  point  has  always  been  certain,  namely,  that, 
whether  the  blockade  be  a commercial  or  a military  one,  there  must 
be  a real  danger  to  the  blockade-runner  in  crossing  the  line  of  the  in- 
vestment, independent  of  any  danger  which  he  may  run  of  being 
caught  earlier  with  the  intention  of  crossing  it,  or  later  after  having 
crossed  it.  A line  which  it  is  not  in  itself  highly  dangerous  to  try  to 
pass  can  not  be  that  of  an  investment,  nor  can  it  affect  with  technical 
guilt  either  the  intention  to  pass  it  formed  at  a distance,  or  the  fact 
of  its  having  been  passed.  This  is  expressed  as  follows  by  the  Decla- 
ration of  Paris  : 

4.  Blockades,  in  order  to  be  binding,  must  be  real,1  that  is  to 
say,  maintained  by  a force  sufficient  really  to  prevent  access  to  the 
coast  of  the  enemy. 

If  “really  to  prevent  access”  were  taken  literally,  the  successful 
crossing  the  line  by  one  blockade-runner  would  prove  the  blockade  to 
be  void,  which  has  never  been  contended.  The  meaning  therefore 
must  be,  “to  make  the  attempt  at  access  highly  dangerous.”  But,  this 
being  so,  a question  remains  as  to  the  method  by  which  the  danger 
may  be  created.  The  continental  Powers,  including  Holland  herself 
after  her  relative  decline  in  naval  power,  have  usually  maintained  that 
a blockade  is  only  valid  in  law  if  the  danger  of  ingress  or  egress  arises 
from  the  cannon  either  of  ships,  stationary  or  sufficiently  near  one 
another,  or  of  works  on  land.  This  is  laid  down,  with  more  or  less 
variety  of  expression,  in  the  treaty  of  1742  between  France  and  Den- 
mark, in  that  of  1753  between  Holland  and  the  Two  Sicilies,  in  the 
declarations  and  treaties  of  armed  neutrality  in  1780,  in  the  various 
adhesions  of  other  continental  States  to  that  armed  neutrality  or  its 
rules,  and  in  the  declarations  and  treaties  of  armed  neutrality  in  1800. 2 

1 Effectifs  in  the  original,  which  means  “real,”  not  “producing  an  effect,”  as 
effective,  which  is  the  official  translation,  usually  means  in  English.  So  also 
whenever  an  English  writer  mentions  an  effective  blockade,  he  must  be  under- 
stood to  mean  a real  one,  that  is  a real  investment,  and  not  to  be  adding  any 
further  condition  to  its  reality. 

2Tn  several  of  these  pieces  the  place  to  be  blockaded  is  described  as  attacked, 
but  considering  the  practice  of  the  eighteenth  century,  it  must  be  admitted  that 
this  arose  only  from  habit,  or  at  least  was  done  without  an  intention  to  require 
a real  attack.  An  exception  to  that  interpretation  is;  however,  furnished  by  the 
treaty  of  1787  between  France  and  Russia,  in  which  the  rule  of  the  armed 
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When  Russia,  by  a change  cf  policy  consequent  on  the  battle  of  Copen- 
hagen and  the  death  of  the  Emperor  Paul,  abandoned  the  armed  neu- 
trality of  1800,  her  treaty  of  1801  with  England  required  for  a block- 
ade the  presence  only  of  ships  stationary  or,  instead  of  and,  sufficiently 
near  to  create  an  evident  danger  of  entering.  Yet  in  1823  she  assured 
the  United  States  that  she  no  longer  held  herself  bound  by  that  en- 
gagement.1 


WHARTON : A Digest  of  the  International  Lazo  of  the  United 
States.  Second  edition.  Washington,  1887. 

Francis  Wharton,  American  publicist;  born  1820;  died  1891;  solicitor  for  the 
Department  of  State  of  the  United  States. 


Volume  III,  page  262. — Previous  to  the  war  which  grew  out  of  the 
American  Revolution,  the  respective  rights  of  neutrals  and  belligerents 
had  been  settled  and  clearly  defined  by  the  conventional  law  of  Europe, 
to  which  all  the  maritime  Powers  had  given  their  sanction  in  the 
treaties  concluded  among  themselves.  The  few  practical  infractions, 
in  time  of  war,  of  the  principles  thus  recognized  by  them,  have  been 
disavowed,  upon  the  return  of  peace,  by  new  stipulations  again  ac- 
knowledging the  existence  of  the  rights  of  neutrals  as  set  down  in  the 
maritime  code. 

In  addition  to  the  recognition  of  these  rights  by  the  European 
Powers,  one  of  the  first  acts  of  the  United  States,  as  a nation,  was 
their  unequivocal  sanction  of  the  principles  upon  which  they  are 
founded,  as  declared  in  their  treaty  of  commerce  of  1778  with  the 
King  of  France.  These  principles  were  that  free  ships  gave  freedom 
to  the  merchandise,  except  contraband  goods,  which  were  clearly  de- 
neutrality of  1780  is  reproduced  with  a variation  requiring  an  attack  by  a num- 
ber of  ships  proportioned  to  the  strength  of  the  place,  and  Napoleon  or  his 
advisers,  may  have  had  that  treaty  in  their  mind  when  drafting  the  Berlin 
decree.  But  that  will  not  excuse  the  transparently  false  assertion  about  “the 
usage  of  all  civilized  nations.”  See  above,  p.  262.  Again,  many  of  the  treaties, 
ending  with  that  between  Russia  and  Denmark  in  1818,  require  the  line  of 
investment  to  be  formed  by  a certain  number  of  ships,  usually  two.  That  of 
1753,  mentioned  in  the  text,  requires  six  ships,  which  may  lie  a little  outside 
the  range  of  the  shore  batteries,  but  which  must  expose  blockade-runners  to 
danger  from  their  cannon. 

^-Lawrence’s  Wheaton,  edition  of  1863,  editor’s  note  235. 
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fined,  and  that  neutrals  might  freely  sail  to  and  between  enemies' 
ports,  except  such  as  were  blockaded  in  the  manner  therein  set  forth. 
These  principles  having  thus  been  established  by  universal  consent,  be- 
came the  rule  by  which  it  was  expected  that  the  belligerents  would  be 
governed  in  the  war  which  broke  out  about  that  time  between  France 
and  Spain,  on  the  one  hand,  and  Great  Britain,  on  the  other.  The  lat- 
ter Power,  however,  having  soon  betrayed  a disposition  to-  deviate  from 
them  in  some  of  the  most  material  points,  the  Governments  which  hau 
preserved  a neutral  course  in  the  contest  became  alarmed  at  the  dan- 
ger with  which  their  maritime  rights  were  threatened  by  the  encroach- 
ments and  naval  supremacy  of  England,  and  the  Empress  of  Russia, 
at  their  head,  undertook  to  unite  them  in  the  defense  of  those  rights. 
On  the  28th  February,  1780,  she  issued  her  celebrated  declaration,  con- 
taining the  principles  according  to  which  the  commanders  of  her  naval 
armaments  would  be  instructed  to  protect  the  neutral  rights  of  her 
subjects.  Those  principles  were  as  follows: 

1st.  Neutral  vessels  mav  freely  sail  from  port  to  port,  and  on  the 
coasts  of  the  nations  parties  to  the  war. 

2d.  The  goods  belonging  to  the  subjects  of  the  said  nations  are. 
with  the  exception  of  contraband  articles,  free  on  board  neutral  vessels. 

3d.  With  respect  to  the  definition  of  contraband  articles,  the  Em- 
press adheres  to  the  provisions  of  the  10th  and  11th  articles  of  her 
treaty  of  commerce  with  Great  Britain,  and  extends  the  obligations 
therein  contained  to  all  the  nations  at  war. 

4th.  To  determine  what  constitutes  a blockaded  port,  this  denomina- 
tion is  'confined  to  those  the  entrance  into  which  is  manifestly  rendered 
dangerous  in  consequence  of  the  dispositions  made  by  the  attacking 
Power  with  ships  stationed  and  sufficiently  near. 

5th.  These  principles  are  to  serve  as  a rule  in  proceedings  and 
judgments  with  respect  to  the  legality  of  prizes. 

This  declaration  was  communicated  to  the  belligerent  Governments 
with  a request  that  the  principles  it  contained  should  be  observed  by 
them  in  the  prosecution  of  the  war.  From  France  and  Spain  it  re- 
ceived the  most  cordial  and  unequivocal  approbation,  as  being  founded 
i:pon  the  maxims  of  public  law  which  had  been  their  rule  of  conduct. 
Great  Britain,  without  directly  approving  or  condemning  those  maxims, 
promised  that  the  rights  of  Russia  would  be  respected  agreeably  to  ex- 
isting treaties.  The  declaration  was  likewise  communicated  to  the 
other  European  Powers,  and  the  accession  by  treaties  or  solemn  dec- 
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larations  of  Denmark,  Sweden,  Russia,  Holland,  Austria,  Portugal, 
and  the  two  Sicilies  to  the  principles  asserted  by  the  Empress  of  Rus- 
sia, formed  the  league,  which,  under  the  name  of  “armed  neutrality,” 
undertook  to  preserve  inviolate  the  maritime  rights  of  neutrals. 

Whatever  mav  have  been  the  conduct  of  the  belligerents  in  that  war 
with  respect  to  the  rights  of  neutrals  as  declared  by  the  armed  neu- 
trality, the  principles  asserted  by  the  declaration  of  the  Empress 
Catharine  were  again  solemnly  recognized  by  the  treaty  of  peace  con- 
cluded by  Great  Britain  and  France  at  Versailles  on  the  3d  Septem- 
ber, 1783.  Among  the  several  treaties  thereby  renewed  and  con- 
firmed was  that  of  Utrecht,  in  1713,  by  which  the  same  contracting 
parties  had,  nearly  a.  century  before,  given  the  most  solemn  sanction 
to  the  principles  of  the  aimed  neutrality,  which  were  thus  again  pro- 
claimed by  the  most  deliberate  acts  both  of  belligerents  and  neutrals 
as  forming  the  basis  of  the  universal  code  of  maritime  legislation 
among  the  naval  powers  of  the  world. 

Such  may  be  said  to  have  been  the  established  law  of  nations  at 
the  period  of  the  peace  of  1783,  when  the  United  States,  recognized  as 
independent  by  all  the  Powers  of  the  earth,  took  their  station  amongst 
them.  These  principles,  to  which  they  had  given  their  sanction  in  their 
treaties  with  France  in  1778,  were  again  confirmed  in  those  of  1782 
with  Sweden,  and  1783  with  Prussia,  and  continued,  uncontroverted 
by  other  nations,  until  the  wars  of  the  French  Revolution  broke  out 
and  became  almost  general  in  Europe  in  1793.  The  maxims  then  ad- 
vanced by  Great  Britain  in  her  instructions  to  her  naval  commanders 
and  in  her  orders  in  council  regulating  their  conduct  and  that  of  her 
privateers  with  regard  to  neutrals,  being  in  direct  contravention  of  the 
principles  set  forth  in  the  declaration  of  the  armed  neutrality  and  in 
her  own  treaty  stipulations,  compelled  the  European  Powers  which 
had  remained  neutral  in  the  contest  to  unite  again  for  the  protection  of 
their  rights.  It  was  with  this  view  that  the  Emperor  Paul,  of  Russia, 
apealed  to  these  Powers,  and  that,  at  his  instance,  making  common 
cause  in  behalf  of  the  general  interests  of  nations,  Russia,  Sweden, 
Denmark,  and  Prussia  united  in  a new  league  of  armed  neutrality, 
bound  themselves  by  new  treaties,  reasserted  the  principles  laid  down 
in  the  declaration  of  1780,  and  added  thereto  some  new  clauses  extend- 
ing still  further  the  privileges  of  neutral  commerce. 

Mr.  Van  Buren,  Sec.  of  State,  to  Mr.  Randolph.  June  18,  1830. 

Mss.  Inst.,  Ministers. 
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Page  411.- — By  the  “armed  neutrality”  entered  into  during  the  Ameri- 
can Revolutionary  War  by  Russia,  Denmark,  and  Sweden  in  1780, 
“being  the  three  northern  Powers  from  whose  dominions  chiefly  the 
other  maritime  nations  of  Europe  received  supplies  of  timber  and 
other  naval  stores,”  the  effort  was  made  "to  strike  these  from  the  list 
of  contraband,  or  by  some  means  to  exempt  them  from  capture.” 
It  was  understood,  however,  at  the  time,  that  this  was  an  exception 
from  the  law  of  nations.  By  this  law  “timber  and  other  articles  for 
the  equipment  of  ships  are  contraband  of  war.”  Hence  the  recital  of 
this  principle  in  Jay’s  treaty  ought  to  give  no  just  cause  of  offense  to 
France. 

Mr.  Pickering,  Sec.  of  State,  to  Mr.  Pinckney,  Jan.  16,  1797. 

Mss.  Inst.,  Ministers. 


WOOLSEY : Introduction  to  the  Study  of  International  Law,  de- 
signed as  an  aid  in  teaching  and  in  historical  studies  by  Theodore 
Dwight  Woolsey.  Sixth  edition  revised  and  enlarged  by  Theodore 
Salisbury  Woolsey.  New  York,  1897. 

Theodore  Dwight  Woolsey.  American  publicist  and  educationalist;  born  in 
1801;  died  in  1889;  president  of  Yale  College  from  1846  to  1871;  member  of  the 
Institute  of  International  Law;  author  of  works  on  Greek  literature,  law,  re- 
ligion, and  social  economy.  He  contributed  largely  to  periodicals  and  wrote 
numerous  articles  on  subjects  bearing  on  international  law,  among  others.  Recent 
Aspects  of  International  Law,  1856,  and  Right  of  Search,  1858,  both  of  which 
appeared  in  the  New  Englander,  a review  founded  by  him.  His  most  important 
contribution  to  the  science  of  international  law  is  his  Introduction  to  the  study 
of  international  law,  designed  as  an  aid  in  teaching  and  in  historical  studies, 
1860,  which  has  run  through  many  editions. 


Page  2J0. — The  position  of  the  neutral  gives  rise  to  rights,  which 
may  be  defended  against  attempted  aggressions  of  a belligerent  by 
armed  forces,  and  several  neutrals  may  unite  for  this  purpose.  This 
:s  called  an  armed  neutrality,  of  which  the  two  leagues  of  the  Baltic 
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Powers  in  1780  and  1800  furnish  the  most  noted  instances.  But  it 
may  be  doubted  whether  the  term  neutrality  can  be  applied  to  these 
leagues,  which  not  only  armed  themselves  for  self-defense,  but  laid 
down  principles  of  public  law  against  the  known  maxims  of  one  of 
the  belligerents,  which  they  were  ready  to  make  good  by  force.  (Secs. 

189,  209.) 

< 

Page  gio. — The  armed  neutrality  set  on  foot  in  1780  was  a plan  to 
escape  from  the  severe  but  ancient  wav  of  dealing  with  neutrals 
which  Great  Britain  enforced,  hv  advancing  certain  milder  principles 
of  international  law.  These  were  that  neutral  vessels  had  a right  to 
sail  in  freedom  from  harbor  to  harbor  and  along  the  coasts  of  bellig- 
erents; that  the  property  of  enemies  not  contraband  of  war  on  neu- 
tral ships  should  be  free;  that  a port  is  blockaded  only  when  evident 
danger  attends  on  the  attempt  to  run  into  it ; that  by  these  principles 
the  detention  and  condemnation  of  neutral  ships  should  be  determined ; 
and  that,  when  such  vessels  had  been  unjustly  used,  besides  repara- 
tion for  loss,  satisfaction  should  be  made  to  the  neutral  sovereign. 
The  parties  to  this  league  engaged  to  equip  a fleet  to  maintain  their 
principle,  and  were  to  act  in  concert.  These  parties  were,  besides 
Russia,  which  announced  the  system  to  the  Powers  at  war,  and  in- 
vited other  neutrals  to  cooperation,  Denmark,  Sweden,  the  Dutch 
provinces,  Prussia,  Austria,  Portugal,  and  Naples.  Two  of  the  bellig- 
erents, France  and  Spain,  concurred,  but  the  other,  England,  replied 
that  she  stood  by  the  law  of  nations  and  her  treaties.  England  had 
reason  to  complain  of  this  league,  because  some  of  the  parties,  then  at 
peace  with  her, — Sweden  and  Denmark, — were  at  the  time  held  by 
treaty  with  her  to  just  the  contrary  principle;  while  others  had  even 
punished  neutral  ships  for  what  they  now  claimed  to  be  a neutral 
right.  The  first  armed  neutrality  did  little  more  than  announce  a 
principle,  for  no  collision  took  place  between  them  and  Great  Britain ; 
but  it  formed  an  epoch,  because  in  no  previous  arrangement  between 
Christian  states  had  the  rule,  “free  ships,  free  goods,”  been  separated 
from  the  opposite,  “unfree  or  hostile  ships,  hostile  goods.”  In  the 
peace  of  Versailles,  which  ;n  1783  terminated  the  war  between  Eng- 
land and  France  growing  out  of  our  revolution,  the  two  Powers  re- 
turned to  the  stipulations  of  the  peace  of  Utrecht  which  have  been 
mentioned  above. 
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Page  312.- — Twenty  years  after  the  first  armed  neutrality  a second 
was  formed,  to  which  Russia,  the  Scandinavian  Powers,  and  Prussia 
were  parties ; and  which  derived  the  pretext  for  its  formation  from 
differences  of  opinion  concerning  convoy  (Sec.  209),  as  well  as  from 
alleged  violations  of  neutral  rights  by  English  cruisers  in  the  case  of 
a Swedish  vessel.  The  platform  of  this  alliance  embraced  much  the 
same  principles  as  that  of  1780,  together  with  new  claims  concerning 
convoy.  But  nothing  was  -gained  by  it  saving  some  trifling  conces- 
sions from  Great  Britain,  while  Russia,  Denmark  and  Sweden  ere 
long  gave  in  their  adherence  to  the  English  views  of  neutral  liabilities. 
(Sec.  209  and  Append,  ii. , under  1800.) 

Page  361. — A search  at  sea  is  exceedingly  annoying,  not  only  be- 
cause it  may  affect  an  innocent  party,  and  may  cause  expensive  de- 
lays, but  also  because  those  who  are  concerned  in  it  are  often  insolent 
and  violent  What  can  be  expected  of  a master  of  a privateer,  or  of 
an  inferior  officer  in  the  navy,  urged  perhaps  by  strong  suspicion  of 
the  neutral’s  guilt,  but  that  he  will  do  his  office  in  the  most  offensive 
and  irritating  manner?  To  prevent  these  annoyances,  governments 
have  sometimes  arranged  with  one  another,  that  the  presence  of  a 
public  vessel,  or  convoy,  among  a fleet  of  merchantmen,  shall  be  evi- 
dence that  the  latter  are  engaged  in  a lawful  trade.  But  neutrals 
have  gone  farther  than  this,,  they  have  claimed,  without  previous 
treaty,  that  a national  ship  convoying  their  trading  vessels  shall  be  a 
sufficient  guaranty  that  no  unlawful  traffic  is  on  foot.  The  beginnings 
of  such  a claim  proceeded  from  the  Dutch  in  the  middle  of  the  seven- 
teenth century,  but  the  first  earnest  and  concerted  movement  on  the 
part  of  neutrals  for  this  end,  was  made  near  the  end  of  the  last  cen- 
tury, at  which  time,  also,  the  principal  maritime  powers,  excepting 
Great  Britain,  made  treaties  establishing  the  right  of  convoy  between 
themselves.  From  this  starting  point,  neutrals  went  on  to  claim  that 
this  ought  to  be  regarded  as  a right  forming  a part  of  the  law  of 
rations,  and  to  employ  force,  when  Great  Britain  exercised,  without 
respect  to  the  convoy,  the  right  of  search  on  the  old  plan.  In  1798, 
the  convoy  of  a fleet  of  Swedish  merchantmen,  having,  in  conformity 
with  instructions,  taken  a British  officer  out  of  one  of  the  vessels  of 
commerce,  the  whole  fleet  was  captured,  and  Sir  William  Scott,  in  the 
British  admiralty  court,  decided  that  the  act  of  violence  subjected  all 
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the  vessels  to  condemnation.1  Not  long  after  this,  in  1800,  a Danish 
frigate  in  the  Mediterranean,  acting  as  a convoy,  fired  on  the  boats 
sent  from  British  frigates  to  examine  the  merchant  vessels  under  its 
protection.  The  act  was  repeated  in  July  of  the  same  year  by  another 
frigate  of  the  same  nation,  then  neutral  but  ill-affected  towards  Eng- 
land. The  frigate,  named  the  Freya,  with  six  trading  vessels  under 
its  care,  met  six  British  ships  of  war,  when  the  refusal-  of  a demanc 
to  search  the  merchantmen  led  to  acts  of  hostility,  which  resulted  in 
the  surrender  of  the  Danish  national  vessel.  In  consequence,  how- 
ever, of  negotiations  between  the  two  governments,  the  ship  was  re- 
leased, and  it  was  agreed,  on  the  part  of  the  Danes,  that  the  right  of 
convoy  should  not  be  exercised,  until  some  arrangement  should  be 
made  touching  this  point. 

These  collisions  were  one  of  the  reasons  for  the  formation  of  the 
second  armed  neutrality  of  1800.  In  that  league  the  contracting 
Powers  (Russia,  Sweden,  Denmark,  and  Prussia),  among  other 
stipulations,  agreed  that  search  should  be  prevented  by  a declaration 
of  officers  in  charge  of  a convoy  to  the  effect  that  the  ships  under  his 
charge  had  no  contraband  goods  on  board. 

The  armed  neutrality  was  succeeded  by  retaliatory  embargoes,  and 
on  the  2d  of  April,  1801,  the  battle  of  Copenhagen  prostrated  the 
power  of  Denmark.  Conventions  were  soon  afterwards  effected  be- 
tween Great  Britain  and  the  northern  powers — i.  e.,  Russia,  Sweden, 
and  Denmark,  without  Prussia— by  which  it  was  agreed  that  goods 
on  neutral  vessels,  except  contraband  of  war  and  enemy’s  property, 
should  be  free,  and  in  which  the  following  arrangements  regarding 
convoy  received  the  assent  of  the  parties:  (1)  That  the  right  of  visit, 
exercised  by  belligerents  on  vessels  of  the  parties  to  the  armed  neu- 
trality, shall  be  confined  to  public  vessels  of  war,  and  never  committed 
to  privateers.  (2)  That  trading  vessels  of  any  of  the  contractants, 
under  convoy,  shall  lodge  with  the  commander  of  the  convoying  vessel 
their  passports  and  certificates  or  sea-letters,  drawn  up  according  to  a 
certain  form.  (3)  That  when  such  vessel  of  convoy  and  a belligerent 
vessel  meet,  they  shall  ordinarily  be  beyond  the  distance  of  cannon- 
shot  from  one  another,  and  that  the  belligerent  commander  shall  send 
a boat  to  the  neutral  vessel,  whereupon  proofs  shall  be  exhibited  both 
that  the  vessel  of  convoy  has  a right  to  act  in  that  capacity,  and  that 


1Case  of  the  Maria,  1 Robinson’s  Rep.  34D-379. 
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the  visiting  vessel  in  truth  belongs  to  the  public  navy.  (4)  This  done, 
there  shall  be  no  visit,  if  the  papers  are  according  to  ride.  Otherwise, 
the  neutral  commander,  on  request  of  the  other,  shall  detain  the  mer- 
chantmen for  visits,  which  shall  be  made  in  the  presence  of  officers 
selected  from  the  two  ships  of  war.  (5)  If  the  commander  of  the 
belligerent  vessels  lands  that  there  is  reason  in  any  case  for  further 
search,  on  notice  being  given  of  this,  the  other  commander  shall  order 
an  officer  to  remain  on  board  the  vessel  so  detained,  and  assist  in 
examining  into  the  cause  of  the  detention.  Such  vessel  is  to  be  taken 
to  the  nearest  convenient  port  belonging  to  the  belligerent,  where  the 
ulterior  search  shall  be  conducted  with  all  possible  despatch.1 


1See  Woolsey,  Introduction  to  the  Study  of  International  Law,  6th  ed., 
Append,  ii,  under  1800. 


PUBLICATIONS 

OF 

THE  CARNEGIE  ENDOWMENT  FOR 
INTERNATIONAL  PEACE 


Secretary’s  Office 

fYear  Book  for  1911:  Year  Book  for  1912;  Year  Book  for  1913-1914; 

Year  Book  for  1915;  fYear  Book  for  1916. 

Division  of  Intercourse  and  Education 

No.  1 Some  Roads  Towards  Peace:  A report  on  observations  made 
in  China  and  Japan  in  1912.  By  Dr.  Charles  W.  Eliot. 
vi — 88  p. 

fNo.  2 German  International  Progress  in  1913.  By  Professor  Dr. 
Wilhelm  Paszkowski.  iii — 11  p. 

No.  3 Educational  Exchange  with  Japan.  By  Dr.  Hamilton  W. 
Mabie.  8 p. 

fNo.  4 Report  of  the  International  Commission  to  Inquire  into  the 
Causes  and  Conduct  of  the  Balkan  Wars,  ix — 418  p., 
illus.,  maps. 

fNo.  5 Intellectual  and  Cultural  Relations  Between  the  United 
States  and  the  Other  Republics  of  America.  By  Dr. 
Harry  Erwin  Bard,  iv — 35  p. 

No.  6 Growth  of  Internationalism  in  Japan.  By  T.  Miyaoica.  iii — 

15  p. 

fNo.  7 For  Better  Relations  with  our  Latin  American  Neighbors: 

A Journey  to  South  America.  [English  Edition.]  By 
Robert  Bacon,  viii — 168  p. 

No.  8 The  Same,  in  the  Original  Spanish,  Portuguese  and  French. 
viii — 221  p. 

A second  edition  of  Mr.  Bacon’s  Report,  containing  Nos.  7 and  8 

in  one  volume,  has  also  been  published. 

No.  9 Former  Senator  Burton’s  Trip  to  South  America.  By  Otto 
Schoenrich.  iii — 40  p. 

Division  of  Economics  and  History 

*Nationalism  and  War  in  the  Near  East.  By  a Diplomatist.  Edited 
by  Lord  Courtney  of  Penwith.  Published  by  the  Clarendon 
Press,  Oxford,  England,  xxvi — 434  p.  Price,  $4.15. 

*The  Industrial  Development  and  Commercial  Policies  of  the  Three 
Scandinavian  Countries.  By  Povl  Drachmann.  Edited 
by  Harald  Westergaard,  LL.D.  Published  by  the  Clarendon 
Press,  Oxford,  England.  130  p.  Price,  $1.50. 

♦Losses  of  Life  in  Modern  Wars.  Austria-Hungary;  France.  By 
Gaston  Bodart,  LL.D. — Military  Selection  and  Race  De- 
terioration. By  Vernon  Lyman  Kellogg.  Edited  by  Harald 
Westergaard,  LL.D.  Published  by  the  Clarendon  Press,  Ox- 
ford, England,  x — 207 — 6 p.  Price,  $2.00. 

♦Economic  Protectionism.  By  Josef  Grunzel.  Edited  by  F.ugen  von 
Philippovich.  Published  by  the  Clarendon  Press,  Oxford, 

England,  xiii — 357 — 6 p.  Price,  $2.90. 

Publications  marked  (f)  are  out  of  print. 

Publications  marked  (*)  are  sold  by  the  Clarendon  Press,  Oxford. 

England,  and  the  American  Branch  of  the  Oxford  University  Press' 

35  West  32nd  Street,  New  York,  N.  Y. 


*Epidemics  Resulting  from  Wars.  By  Dr.  Friedrich  Prinzing.  Edited 
by  Harald  Westergaard,  LL.D.  Published  by  the  Clarendon 
Press,  Oxford,  England,  xii — 340 — 6 p.  Price,  $2.50. 

*The  Colonial  Tariff  Policy  of  France.  By  Dr.  Arthur  Girault. 

Edited  by  Charles  Gide.  Published  by  the  Clarendon  Press, 
Oxford,  England,  viii — 305 — 6 p.  Price,  $2.50. 

Division  of  International  Law 

Pamphlet  Series 

No.  1 Arbitrations  and  Diplomatic  Settlements  of  the  United, 
States,  vii — 21  p. 

No.  2 Limitation  of  Armament  on  the  Great  Lakes.  The  report 
of  John  W.  Foster,  Secretary  of  State,  December  7,  1892. 
vii — 57  p. 

No.  3 Signatures,  Ratifications,  Adhesions  and  Reservations  to 
the  Conventions  and  Declarations  of  the  First  and  Sec- 
ond Hague  Peace  Conferences,  vii — 32  p. 

No.  4 The  Hague  Conventions  of  1899  (I)  and  1907  (I)  for  the 
Pacific  Settlement  of  International  Disputes,  iv — 48  p. 

No.  5 The  Hague  Conventions  of  1899  (II)  and  1907  (IV)  respect- 
ing the  Laws  and  Customs  of  War  on  Land,  iv — 33  p. 

No.  6 The  Hague  Conventions  of  1899  (III)  and  1907  (X)  for  the 
Adaptation  to  Maritime  Warfare  of  the  Principles  of  the 
Geneva  Convention,  iv — 19  p. 

No.  7 The  Hague  Declarations  of  1899  (IV,  1)  and  1907  (XIV) 
Prohibiting  the  Discharge  of  Projectiles  and  Explosives 
from  Balloons,  iv — 5 p. 

No.  8 The  Hague  Declaration  (IV,  2)  of  1899  concerning  As- 
phyxiating Gases,  iv — 2 p. 

No.  9 The  Hague  Declaration  (IV,  3)  of  1899  concerning  Expand- 
ing Bullets,  iv- — 2 p. 

No.  10  The  Final  Acts  of  the  First  and  Second  Hague  Peace  Con- 
ferences, together  with  the  Draft  Convention  on  a Ju- 
dicial Arbitration  Court,  iv — 40  p. 

No.  11  The  Hague  Convention  (II)  of  1907  respecting  the  Limita- 
tion of  the  Employment  of  Force  for  the  Recovery  of 
Contract  Debts,  iv — 7 p. 

No.  12  The  Hague  Convention  (III)  of  1907  relative  to  the  Opening 
of  Hostilities,  iv — 4 p. 

No.  13  The  Hague  Convention  (V)  of  1907  respecting  the  Rights 
and  Duties  of  Neutral  Powers  and  Persons  in  Case  of 
War  on  Land,  iv — 8 p. 

No.  14  The  Hague  Convention  (VI)  of  1907  relating  to  the  Status 
of  Enemy  Merchant  Ships  at  the  Outbreak  of  Hostili- 
ties. iv — 5 p. 

No.  15  The  Hague  Convention  (VII)  of  1907  relating  to  the  Con- 
version of  Merchant  Ships  into  War-ships,  iv — 5 p. 

No.  16  The  Hague  Convention  (VIII)  of  1907  relative  to  the  Lay- 
ing of  Automatic  Submarine  Contact  Mines,  iv — 6 p. 

No.  17  The  Hague  Convention  (IX)  of  1907  concerning  Bombard- 
ment by  Naval  Forces  in  Time  of  War.  iv— 6 p. 

No.  18  The  Hague  Convention  (XI)  of  1907  relative  to  Certain 
Restrictions  with  regard  to  the  Exercise  of  the  Right 
of  Capture  in  Naval  War.  iv — 6 p. 

No.  19  The  Hague  Convention  (XII)  of  1907  relative  to  the  Crea- 
tion of  an  International  Prize  Court,  iv — 21  p. 

No.  20  The  Hague  Convention  (XTT1)  of  1907  concerning  thf.  Rights 
and  Duties  of  Neutral  Powers  in  Naval  War.  iv — 11  p. 


No.  21  The  Geneva  Convention  of  1906  foe  the  Amelioration  of  the 
Condition  of  the  Wounded  in  Armies  in  the  Field,  iv — 
17  p. 

No.  22  Documents  Respecting  the  Limitation  of  Armaments,  v — 
32  p. 

No.  23  Official  Communications  and  Speeches  Relating  to  Peace 
Proposals,  vi — 100  p. 

No.  24  Documents  Relating  to  the  Controversy  over  Neutral  Rights 
between  the  United  States  and  France,  1797-1800.  vii — 91  p. 

No.  25  Opinions  of  the  Attorneys  General  and  Judgments  of  the 
Supreme  Court  and  Court  of  Claims  of  the  United  States 
Relating  to  the  Controversy  Over  Neutral  Rights  be- 
tween the  United  States  and  France,  1797-1800.  v — 340  p. 

No.  26.  Opinions  of  Attorneys  General,  Decisions  of  Federal  Courts, 
and  Diplomatic  Correspondence  respecting  the  Treaties  of 
1785,  1799  and  1828,  between  the  United  States  and  Prus- 
sia. vi — 158  p. 

No.  27.  Official  Documents  Bearing  on  the  Armed  Neutrality  of 
1780  and  1800.  x— 295  p. 

Books 

♦The  Hague  Conventions  and  Declarations  of  1899  and  1907,  2d.  ed. 

Edited  by  James  Brown  Scott,  Director,  xxxiii — 303  p. 
Price,  $2.00. 

*Las  Convenciones  y Declaraciones  de  la  Haya  de  1899  y 1907.  Edited 
by  James  Brown  Scott,  Director,  xxxv — 301  p.  Price,  $2.00. 

♦The  Freedom  of  the  Seas.  A dissertation  by  Hugo  Grotius.  Trans- 
lated with  a revision  of  the  Latin  text  of  1633,  by  Ralph  van 
Deman  Magoffin,  Ph.D.  Edited  by  James  Brown  Scott,  Di- 
rector. xv — 83  p.  (Parallel  pp.)  Price,  $2.00. 

♦Instructions  to  the  American  Delegates  to  the  Hague  Peace  Con- 
ferences and  Their  Official  Reports.  Edited  by  James 
Brown  Scott,  Director,  v — 138  p.  Price,  $1.50. 

♦The  Status  of  the  International  Court  of  Justice,  with  an  appendix 
of  addresses  and  official  documents,  by  James  Brown  Scott, 
v — 93  p.  Price,  $1.50. 

*An  International  Court  of  Justice,  by  James  Brown  Scott,  ix — 108  p. 
Price,  $1.50. 

♦Recommendations  on  International  Law  and  Official  Commentary 
Thereon  of  the  Second  Pan  American  Scientific  Congress 
held  in  Washington,  December  27,  1915-January  8,  1916. 
Edited  by  James  Brown  Scott,  Director.  vii — 53  p.  Price, 
$1.00. 

*An  Essay  on  a Congress  of  Nations  for  the  Adjustment  of  Inter- 
national Disputes  without  Resort  to  Arms,  by  William 
Ladd.  Reprinted  from  the  original  edition  of  1840,  with  an 
introduction  by  James  Brown  Scott.  1 — 162  p.  Price,  $2.00. 

♦The  Hague  Court  Reports,  comprising  the  awards,  accompanied  by 
syllabi,  the  agreements  for  arbitration,  and  other  documents 
in  each  case  submitted  to  the  Permanent  Court  of  Arbitra- 
tion and  to  commissions  of  inquiry  under  the  provisions  of 
the  Conventions  of  1899  and  1907  for  the  pacific  settlement 
of  international  disputes.  Edited  by  James  Brown  Scott,  Di- 
rector. 800  p.  Price,  $3.50. 

♦Resolutions  of  the  Institute  of  International  Law  Dealing  with 
the  Law  of  Nations,  with  an  historical  introduction  and  ex- 
planatory notes.  Collected  and  translated  under  the  super- 
vision of  and  edited  by  James  Brown  Scott,  Director,  xli — 
261  p.  Price,  $2.00. 

♦Diplomatic  Documents  Relating  to  the  European  War.  Edited  by 
James  Brown  Scott.  2 vols.  Price,  $7.50. 


Classics  of  International  Law 


This  series  will  include  the  leading  works  on  International  Law,  the  republica- 
tion of  which  has  been  undertaken  principally  on  account  of  the  difficulty  of  pro- 
curing the  texts  in  convenient  form  for  scientific  study.  The  text  of  each  author 
will  be  reproduced  photographically,  so  as  to  lay  the  source  before  the  reader 
without  the  mistakes  which  creep  into  a newly  printed  text.  An  Introduction  will 
be  prefixed  to  each  work,  giving  the  necessary  biographical  details  concerning  its 
author  and  stating  the  importance  of  the  text  and  its  place  in  International  Law ; 
tables  of  errata  in  the  original  will  be  added  when  necessary,  and  notes  to  clear 
up  doubts  and  ambiguities  or  to  correct  mistakes  in  the  text  will  be  supplied.  Each 
work  will  be  accompanied  by  an  English  version  made  expressly  for  the  series 
by  a competent  translator.  James  Brown  Scott,  Director  of  the  Division  of 
International  Law,  will  supervise  these  publications  as  General  Editor. 

Zouche,  Richard:  Juris  et  Judicii  Fecialis,  sive,  Juris  inter  Gentes  et  Quaes- 
tionum  de  Eodem  Explicatio.  2 vols.  . . $4.00 

Vol.  I.  A Reproduction  of  the  First  Edition  (1650),  with  portrait  of 
Zouche.  Introduction  by  Thomas  E.  Holland,  List  of  Errata,  and 
Table  of  Authors.  Pages  xvi+204. 

Vol.  II.  Translation  of  the  Text,  by  J.  L.  Brierly.  Pages  xvn+186. 

Ayala,  Balthazar  : De  Jure  et  Officiis  Bellicis  et  Disciplina  Militari. 
2 vols $7.00 

Vol.  I.  A Reproduction  of  the  Edition  of  1582,  with  portrait  of  Ayala. 
Introduction  by  John  Westlake,  etc.  Pages  xxvii-}-226. 

Vol.  II.  Translation  of  the  Text,  by  John  Pawley  Bate.  Pages  xvi-f-245. 

Vattel,  E.  de  : Le  Droit  des  Gens,  3 vols $8.00 

Vol.  I.  A Photographic  Reproduction  of  Books  I and  II  of  the  First 
Edition  (1758),  with  an  Introduction  by  Albert  de  Lapradelle. 
lix-|-541  pages,  and  portrait  of  Vattel. 

Vol.  II.  A Photographic  Reproduction  of  Books  III  and  IV  of  the  First 
Edition  (1758).  xxiv-|-376  pages. 

Vol.  III.  Translation  of  the  Edition  of  1758  (by  Charles  G.  Fenwick), 
with  translation  (by  G.  D.  Gregory)  of  Introduction  by  Albert  de 
Lapradelle.  Lxxxvni-f 398  pages. 

Rachel,  Samuel:  De  Jure  Naturae  et  Gentium  Dissertationes.  Edited  by 
Ludwig  von  Bar.  2 vols $4.00 

Vol.  I.  A Reproduction  of  the  Edition  of  1676,  with  portrait  of  Rachel, 
Introduction  by  Ludwig  von  Bar,  and  List  of  Errata.  Pages 
16a+x+335. 

Vol.  II.  A Translation  of  the  Text,  by  John  Pawley  Bate,  with  Index  of 
Authors  Cited.  Pages  16A-j-iv-f-233. 

Textor,  Johann  Wolfgang:  Synopsis  Juris  Gentium.  Edited  by  Ludwig 
von  Bar.  2 vols.  Price  to  be  announced. 

Vol.  I.  A Reproduction  of  the  First  Edition  (1680),  with  portrait  of 
Textor,  Introduction  by  Ludwig  von  Bar,  and  List  of  Errata.  Pages 
28a+vi+148+168. 

Vol.  II.  A Translation  of  the  Text,  by  John  Pawley  Bate,  with  Index  of 
Authors  Cited.  Pages  26a+v+349. 

Victoria,  Franciscus  A:  Relectiones : De  Indis  and  De  Jure  Belli.  Intro- 
duction by  Ernest  Nys.  Translated  by  John  Pawley  Bate.  Price  to 
be  announced. 


